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Abstract: This article was written at the request of Prof. Patrick Glenn as he was preparing his general report for
the International Congress on Comparative Law, entitled ‘National Legal Traditions and their Historical
Background’. The general rapporteur sought particularly to explore just how accurate the notion of national legal
systems is, as well as the extent to which domestic law is based on national or non-national legal traditions
which have been successfully transmitted and which may regenerate themselves through conversion of
contemporary practice of the traditions into ongoing normative information. In accordance with the general
rapporteur’s wishes, we have focused on those sources and traditions to which Belgian law seems to have been
receptive.

The article starts by considering the historical sources of Belgian law. When Belgium became
independent in 1830, its law was French (Section 1) and the country thereafter failed to establish a new legal
tradition, at least to the extent that such a tradition was established in codifications (Section 2). To a large extent,
this was because of the dominant part played by practitioners in the development of Belgian law (Section 3).
Since there was insufficient Belgian legal production available in 1830, and for some time thereafter, Belgian
lawyers took the pragmatic approach of turning to French legal materials, given that their law was already
French and they were French-speaking. However, as the amount of available Belgian material increased, there
was less and less need to resort to foreign legal rules. However, this did not give rise to a strong national legal
tradition, because the rise of Dutch as a language of law caused a growing rift to arise between Dutch- and
French-speaking lawyers in Belgium, the latter’s world being restricted mainly to their own language group. In
many areas, therefore, Belgian law remains very open to foreign influences, but France has lost its leading role in
this process. If there is a national legal tradition, it tends to be that of pragmatic indolence, using foreign law in
an unsystematic way on the basis of availability and linguistic accessibility. However, there exist a number of
institutions and processes which allow for a more systematic exchange of ideas with neighbouring legal systems
(Section 5).

The position is somewhat different with regard to public international law (Section 4), where political
and ideological considerations have enabled this body of rules to achieve the radically supreme position which
most leading Belgian authors and the Hof van cassatie / Cour de cassation have conferred on it. There are no
constitutional barriers which prevent the country from bartering away its national sovereignty and democracy,
and international law has been accepted not only as being an integral part of domestic law, but also — on the basis
of false arguments — as being capable of overriding domestic law. In addition, the Hof van cassatie uses the
supremacy of international law as a pretext for violating its statutory obligation to consult the Constitutional
Court where statutes are alleged to be contrary to the constitution. International law has therefore served as an
alibi for upholding political decisions and depriving citizens of constitutional guarantees which protect them
against such decisions.

The article further discusses the relationship between state law and religious law in Belgium, as well as
the position of foreign law — more particularly foreign religious law (Section 6) — and the devaluation of
citizenship as a relevant legal factor (Section 7). In Section 8, the authors attempt to discover the presence in
Belgian law of certain transnational traditions, such as the French common law, the German scientiaiuris, the
transnational doctrine of conflicts of law and what remains of a European ius communeThey also discuss the
question whether there is any tension between the ‘common law’ and ‘specific statutes’ within the Belgian legal
system.

The article concludes by advancing some ideas on the continued relevance of the notions of ‘legal
system’ and ‘legal tradition’ tradition from the perspective of a constitutional democracy.

Résumé: Cet article a été écrit sur demande du prof. Patrick Glenn en préparation de son rapport général pour le
congrés international de droit comparé intitulé ‘Tradition nationale et données historiques’. Le rapporteur
général voulait spécialement discuter du point de savoir dans quelle mesure le concept de systéme juridique
national est pertinent et dans quelle mesure le droit national est basé sur des traditions juridiques nationales ou
non-nationales qui ont été transmises avec succés et qui se régénérent par la conversion de la pratique
contemporaine en information normative continue. Conformément a la demande du rapporteur général, nous
nous sommes concentrés sur les sources et traditions auxquelles le droit belge semble étre réceptif.

) Belgian Report for the XVIIth International Congress of Comparative Law, Topic 1A: ‘National Legal
Traditions and Historical Backgrounds’.
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L’article traite d’abord des sources historiques du droit belge. Lorsque la Belgique devenait un état
indépendant en 1830, son droit était frangais (section 1) et le pays n’a pas établi une nouvelle tradition juridique
— au moins dans le sens ou une telle tradition est établie par des codifications (section 2). Ceci est dii en large
partie a la dominance des praticiens en droit belge (section 3). Comme en 1830 — et un temps apres 1830 — il n’y
avait pas suffisamment de production juridique belge afin de satisfaire les demandes de la pratique, les juristes
Belges employaient de maniére pragmatique les sources frangaises, puisque leur droit était déja frangais et eux-
mémes étaient francophones. Lorsque la production juridique belge devenait plus ample, le droit étranger n’était
plus nécessaire, mais cela n’a pas mené a une forte tradition juridique nationale, entre autres parce que
I’ascendance du Néerlandais comme langue juridique a causé un clivage croissant entre les juristes
néerlandophones et francophones en Belgique, dont le monde est essentiellement cantonné a leur propre milieu
linguistique. Ainsi, dans beaucoup de domaines du droit il y a toujours une grande ouverture aux influences
étrangeres, mais la France a perdu son role dominant. S’il y a unetradition juridique nationale, c’est plutdt une
tradition de paresse pragmatique, usant le droit étranger de maniére non-systématique selon sa disponibilité et
accessibilité linguistique. Mais il y a quand méme des institutions et pratiques par lesquelles I’échange d’idées
avec les pays voisinant a lieu de maniére plus systématique (section 5).

La situation est différente en ce qui concerne le droit international public (section 4), ou des
considérations politiques et idéologiques ont joué afin de lui donner cette position radicalement supréme qui lui
est reconnue par la doctrine et par la jurisprudence de la Cour de cassation. Il n’y a pas de limites
constitutionnelles au bradage de la souveraineté nationale et de la démocratie. Le droit international public n’a
pas seulement été reconnu comme faisant partie intégrante du droit national, mais méme — sur la base de faux
arguments — comme ayant primauté sur le droit national. Et la Cour de cassation se sert de la primauté du droit
international afin de se soustraire a 1’obligation légale de consulter la Cour Constitutionnelle au cas ou
I’inconstitutionnalité d’une loi serait invoquée. Le droit international public sert ainsi comme alibi afin de sauver
des décisions politiques et de priver les citoyens des garanties constitutionnelles contre de telles décisions.

L’article continue en discutant la relation entre le droit étatique et la loi religicuse en Belgique et la
position du droit étranger, spécialement du droit religieux étranger (section 6), ainsi que la dévaluation de la
nationalité comme facteur de rattachement ou générateur d’effets juridiques (section 7). Dans la section 8, les
auteurs vont a la recherche d’éléments de certaines traditions transnationales qui seraient présents en droit belge,
comme le droit commun frangais, la scientiaiuris allemande, la doctrine transnationale de droit international
privé et les survivances d’un ius communesuropéen, et discutent la question de savoir s’il y a une tension entre
‘droit commun’ et ‘lois spéciales’ dans le systéme juridiques belge.

L’article s’achéve sur quelques idées concernant la pertinence des concepts de systéme juridique et de
tradition de la perspective de la démocratie constitutionnelle.

Zusammenfassung: Auf Frage von Professor P. Glenn, der fiir die internationale Rechtsvergleichungstagung
einen Gesamtbericht geschrieben hatte, haben wir den folgenden Aufsatz verfasst. Der Gesamtberichterstatter
wollte insbesondere erforschen inwieweit das Konzept eines nationalen Rechtssystems akkurat ist und inwieweit
sich das nationale Recht auf nationale oder andere Rechtstraditionen stiitzt, die erfolgreich libermittelt wurden
und sich durch die Konversion der gegenwértigen Rechtspraxis regenerieren. Wir mochten in unserem Aufsatz
der Frage nachgehen, fiir welche Quellen und Traditionen sich das belgische Recht empfanglich gezeigt hat.

Der Aufsatz fangt mit den historischen Quellen des belgischen Rechts an. Bei der belgischen
Staatsgriindung 1830 war das belgische Recht ganz einfach das franzosische Recht (1. Teil). Auch danach wurde
in Belgien keine nationale Rechtstradition entwickelt, in dem Sinne, dass eine solche Tradition jedenfalls nicht
auf eigene Kodifikationen gegriindet worden ist (2. Teil). Dies war eine Folge der Dominanz der Rechtspraktiker
(3. Teil). Da es 1830 und in den nachfolgenden Jahren nicht geniigend belgische Rechtsliteratur und
Rechtsprechung gab, beniitzten die belgischen Juristen in einer pragmatischen Art und Weise die franzosische
Quellen, eben weil das belgische Recht franzdsisch war und diese Juristen alle franzdsischsprachig waren.
Jedoch als mehr und mehr belgisches Rechtsmaterial entstand, wurde der Gebrauch ausldndischer Rechtsquellen
tiberfliissig. Dies fiihrte jedoch nicht zu einer neu entstehenden starken nationalen Rechtstradition, weil unter
anderem das Aufkommen der niederlandischen Sprache als Rechtssprache in Belgien eine immer groBere Kluft
zwischen den niederldandischsprachigen und den franzésischsprachigen Juristen verursachte. Beide Gruppen
leben immer mehr und mehr in ihrem eigenen Rechtskreis. Demzufolge gibt es in vielen Rechtsbereichen eine
Offenheit fiir ausldndische Einfliisse, aber Frankreich hat dabei keine vorherrschende Rolle mehr. Falls es in
Belgien iiberhaupt eine nationale Rechtstradition gibt, dann ist dies eher eine Tradition pragmatischer Faulheit,
bei der die belgischen Juristen unsystematisch das ausldndische Recht nach Verfiigbarkeit und eigener
individueller Sprachkenntnisse gebrauchen. Allerdings sorgen einige Instanzen und andere Vermittlungswege fiir
einen mehr systematischen Austausch mit den Rechtssystemen unserer Nachbarldnder (5. Teil).

Wir stellen im Bereich des Volkerrechts eine etwas andere Lage fest (4. Teil). Politische und
ideologische Einfliisse fiithrten dazu, dass das Vdlkerrecht nach der belgischen Rechtslehre und der
Rechtsprechung des Kassationsgerichtshofs eine radikale Vorrangstellung hat. Belgien kennt keine



konstitutionellen Sicherungen gegen den Ausverkauf seiner nationalen Souverdnitit und Demokratie an
internationale Organisationen. Das Volkerrecht wird nicht nur problemlos als Teil des nationalen Rechts
anerkannt, sondern sogar — aufgrund falscher Argumente — als vorrangig gegeniiber dem nationalstaatlichen
Recht akzeptiert. Der Kassationsgerichtshof verwendet diese Doktrin des Vorrangs internationalen Rechts sogar
als Vorwand, um seine gesetzméBige Verpflichtung, den Verfassungsgerichtshof zu konsultieren, falls die
VerfassungsmiBigkeit eines Gesetzes aufgeworfen wird, zu umgehen. Man bedient sich des internationalen
Rechts, um politische Entscheidungen aufrecht zu erhalten und um den Biirgern ihre von der Verfassung
gewihrleisteten Rechtsschutz vorzuenthalten.

Der Aufsatz untersucht weiter die Verhidltnisse zwischen dem belgischen Recht und den religidsen
Rechten, den Stellenwert des auslidndischen Rechts, insbesondere des ausldndischen religiosen Rechts (6. Teil),
sowie den niedrigen Stellenwert der belgischen Staatsangehorigkeit als eine relevante juristische Tatsache oder
Ankniipfung (7. Teil). Im 8. Teil gehen die Verfasser auf der Suche nach Elementen von bestimmten
transnationale Rechtstraditionen, welche im belgischen Recht vorhanden sind, wie das franzdsische gemeine
Recht, die deutsche scientiaiuris, die transnationale Doktrin des internationalen Privatrechts oder Uberreste
eines europdischen ‘ius commune’. Zudem wird erforscht, ob es innerhalb des belgischen Rechts ein
Spannungsverhéltnis zwischen ‘gemeinem Recht’ und Sondergesetzgebung gibt.

Der Aufsatz schliefit mit einigen Gedanken iiber die Relevanz der Begriffe ‘Rechtssystem’ und
‘Rechtstradition’ aus konstitutionell-demokratischer Sicht.

1. France as the Source of the Original Public and Private Law of Belgium at the Time
of its Independence
Strange as it may sound, anyone looking for the original sources of Belgian law will find most of
them in France. In 1795, the then Southern Netherlands, today’s Belgium, were annexed by
France and as a consequence thereof the so-called Code Merlin abolished the existing law and
replaced it with French law.” In itself this was not so bad, as before 1795 the Southern
Netherlands had been politically unified for centuries, without this having led to legal
unification. In fact, with about 600 regional and local laws remaining after the central authorities
had weeded out some of them, the Southern Netherlands may have known one of the highest
densities ever of legal systems.” In this context, the imposition of French law had the great
benefit of simplifying the situation by abolishing 600 legal systems and replacing them with only
one.* Another benefit of the French occupation was that all of Napoleon’s great reforms came
into force in Belgium: judicial organization, the Code civil (1804), the Code de procZdure civile
(1806), the Code de commerce (1807), the Code ddnstruction criminelle (1808) and the Code
pZnal (1810).

In 1815 Napoleon was finally beaten at Waterloo and the Southern Netherlands merged with
the Northern Netherlands to form the United Kingdom of the Netherlands. Discontent led to a
revolution and to Belgian independence in 1830, with the country still having French law, even
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For a survey of pre-revolutionary ‘Belgian’ law, see P. GODDING, Le droit privZ dans les Pays-Bas
mZridionaux du 12e au 18e si*de, Royal Academy Brussels 1987. About the differences and similarities between
these customary legal systems, see P. GODDING, ‘Peut-on déceler un droit commun dans Ihistoire du droit privé
belge?’, in 16. Sartoniana 2003, 125-156.
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de la revueOTijdschrifvoor PrivaatrechtQTijdschrift voor privaatrecht Gent 2004; P. WERY (ed.), Le droit des
obligationscontractuelleset le bicentenairedu Codecivil, Brussels 2004; Bicentenairedu Codecivil, NumZro
spZcial,133. JT (Journal des TribunadR004, 225-347.



though new codifications had been written for the United Kingdom of the Netherlands® (these
were to have come into force in 1831, by which time Belgium was already independent).” Thus,
at the time of independence, 15 years of unification with the Netherlands had left, apart from two
statutes on long leases and building leases respectively,’ no mark at all, whereas 20 years of
French occupation had resulted in Belgian law being almost completely French. As far as its
legal system was concerned, Belgium in 1830 was not an independent country, it was a French
province.

However, for a long time patriotic Belgian lawyers claimed that independence led to at least
one original Belgian creation, the Belgian constitution, which was widely influential in Europe in
the 19th century and which ensured that the new state then became one of the most liberal
countries of Europe.'’ However, research has shown that even though the Belgian constitution
was, for its times, very progressive, this was not due to some great Belgian talent for innovation,
but rather to a good blending of foreign or older constitutional texts, as the constitution of the
United Kingdom of the Netherlands had been the source of 40 percent of the articles of the
Belgian constitution, 45 percent was copied from French texts (the 1830 Charte
congtitutionnelle, the 1814 Charte octroyZe and the 1791 constitution), 5 percent had been
inspired by English practices, and only 10 percent was really original.'' The recipe of the new
constitution may have been Belgian, but most of the ingredients were not. Like the rest of
Belgian law, the 1831 constitution cannot be seen as the product of a ‘Belgian’ legal tradition.

At the time of birth of the new nation, Belgian law was dominated by France and almost
completely neglected the Netherlands. That this state of affairs would continue for some time
was to be expected. Although Belgium is bilingual and 60 percent of its population, the Flemings
in Flanders, speak Dutch, and only 40 percent is French-speaking, the only official language after
independence was French.'” This meant that, after independence, no one would really bother

® A. WIJFFELS, ‘Balancing rationality and tradition: the French Code civil and the codification of civil law in
the Netherlands, 1798-1838, in BEAUTHIER, Codecivil, 285-318; B. SIRKS, ‘Van Code Napoléon tot NBW’,
in HEIRBAUT and MARTYN, Un hZritageNapolZonien323-327; T. VEEN, OErvoor berispingis hier ruime
stof®Over codificatie van het burgerlijk recht, legistischerechtsbeschouwingn herzieningvan het Nederlands
privaatrecht Cabeljauwpers Amsterdam 2001, 13-21.

" D. HEIRBAUT, ‘Codification: a new beginning for the nation? The relationship of the Codecivil to the old law
and to nationalism’, in BEAUTHIER, Le Code NapolZg329-332.
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revue gZnZral&998, 47-90.
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English and American influences, as well as the old constitutional texts of the Southern Netherlands played a much
greater role, as has been shown for Art. 107 (since 1994: Art. 159) by A. ALEN, Rechter en bestuur in het
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about the development of Dutch law," even though the Dutch 1838 Civil Code was largely the
work of a Belgian, Nicolai."

2. The Failure to Create a National Legal Tradition after Independence
Newly independent Belgium had French law in 1830, though that state of affairs could then have
been assumed not to endure, as the constitution had called for new codifications to be written."”
The success of this article of the constitution can be measured by its abolition in 1970.'° Belgium
failed to create a new legal tradition, at least in so far as such a tradition had to be embodied in
codifications.'” Nevertheless, at first there was some enthusiasm for a new law based on a native
legal tradition. In the first decades after independence, scholars like Defacqz and Britz wrote a
legal history of their country,'® the first leading Belgian law review also took a special interest in
it"” and the justice ministry even established a special commission for editing the old statutes and
customs of Belgium,” so that these could inspire new legislation. Nevertheless, the results were
meagre, most of all because major new legislation was almost absent.”’ Most conspicuous was
the failure to write a new civil code. A first commission charged with doing so only produced a
new law on prior charges and mortgages in 1851** — in this case Belgium’s history may have
played a role, the customary laws of the Southern Netherlands generally having been better
developed in this field than the French 1804 Civil Code.” A second attempt at a new civil code
also resulted in failure, even though its author was Frangois Laurent, Belgium’s all-time greatest
legal scholar.”* The same fate befell a third attempt by his successors” and in spite of regular
calls for a new civil code, Belgian lawyers nowadays seem to have resigned themselves to the
survival of the French Civil Code in their country.”®

In its almost two hundred years of existence Belgium did produce some codifications. For
example, the French commercial code was, in stages, replaced by new Belgian texts in the
second half of the 19th century,”” parliament voted a new criminal code in 1867°* and a new

" There were, of course, exceptions, like the publications of Frangois Laurent in the Dutch review Rechtsgeleerd
magazijn(l, 1882, 191-208; III, 1884, 40-88; IV, 1885, 38-50, 303-310, 567-580).

'* Thus, after the Belgian revolution the Netherlands had Belgian law and Belgium had French law (J. LOKIN,
Teksten uitleg. Opstellenover codificatie en interpretatie naar aanleidingvan de invoering van het nieuwe
Burgerlijk WetboekChimaira Groningen 1994, 119).

" Art. 139, 11°.

'® BS(Belgisch Staatsblad}, juli 1971.

"' D. HEIRBAUT, ‘The Belgian legal tradition: does it exist?’, in H. Bocken. and W. De Bondt (eds),
Introduction to Belgian lanKluwer Antwerpen 2001 (2000), 1-22.

'® P. GODDING, ‘Britz, Jacques’, Nouvellebiographienationalg VI, Royal Academy Brussels 2001, 63-65; P.
GODDING, ‘Defacqz, Eugéne’, Nouvelle biographie national&1, 106-111.

'%'1. BelgJud. (Belgique Judiciaire)842, 1-3.

* The Commission royale pour la publication des anciennes lois et ordonnances de la Belgique (G. VAN
DIEVOET, ‘Geschiedenis van de Commissie’, 37. Handelingenvan de koninklijke commissievoor de uitgave
van oude wetten en verordeningen van Belg96, 15-57).

*! See in general, D. HEIRBAUT, Hadden/hebbede Belgischeministersvan justitie eencivielrechtelijkbeleid
Kluwer Mechelen 2005.

> Loi du 16 décembre 1851 sur la révision du régime hypothécaire, Moniteur belge22 décembre 1851.
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*J. ERAUW, B. BOUCKAERT, H. BOCKEN, H. GAUS and M. STORME (eds), Liber memorialisFraneois
Laurent 1810-188/Story-Scientia Brussels 1987; D. HEIRBAUT, Civielrechtelijk beleig21-24.

» V. LEYSEN, ‘De commissie tot herziening van het Burgerlijk Wetboek’, Rechtskundig tijdschrift 1941, 156-192;
D. HEIRBAUT, Civielrechtelijk beleid, 24-26.

* D. HEIRBAUT, Civielrechtelijkbeleid 27-28; D. HEIRBAUT, ‘Napoleons trouwste onderdanen of waarom
de Code civil na tweehonderd jaar nog steeds overeind staat in Belgié’, in Heirbaut and Martyn, Un hZritage
napolZonien82-83, 94-95.

%7 For a very good description of this, see E. HOLTHOFER, ‘Handels- und Gesellschaftsrecht’, ‘6. Belgien’, in H.
Coing (ed.), Handbuch der Quellen und Literatur der neueren europSischen Privatrechtsgeschichte, 111/3, Beck
Miinchen 1986, 3287-3371.



judicial code exactly one hundred years later.”” However, none of these texts embodies a Belgian
legal tradition. The 1867 criminal code was written by two foreigners.”® The 1967 judicial code
was to a large extent only a restatement of previously existing law®' and, whereas the general
evolution in the codification of the law of civil procedure in Europe during the 20th century was
to follow in the footsteps of Austria’s code written by Franz von Klein,”® Belgium’s civil
procedure is still more or less cast in the mould of the 1806 Napoleonic Code de procZdure
civile. On the other hand, the reform of the commercial code led to many original texts, but this
was due to Belgium’s early industrialization,” which left the country no other choice than to be
creative, and even then Belgium dragged its feet. Only in the 1860s did the process of reform
really start and even then the main concern was to meet new demands, not to create or preserve a
national legal tradition.’® In fact, the reform process was so chaotic (the company law in the
commercial code being changed several times; some reformed parts being taken out of the code;
new parts being smuggled in, etc.) that this would have been impossible.” It is also telling that,
once the Belgian parliament tired of renovating the commercial code on its own, French law was
once again the model to be followed.*

The failure of Belgium to realize new codifications can be explained by several factors. First
of all, in spite of the call for new codifications, Belgian lawyers at the time of independence did
neither want nor need new codifications. Although at first there had been some resistance to the
new French law,”” by 1830 more than a generation had passed and almost all lawyers had been
trained in the new law,” and as tradition is shaped by memory and memory is limited to one’s
own lifetime, to a Belgian lawyer in 1830 ‘traditional’ law, in so far as he would have used the
expression, was the law of the French codifications. In fact, in 1830, and for a long time
thereafter, Belgian culture was dominated by France. Even in Dutch-speaking Flanders the elite

* F. STEVENS, ‘La codification pénale en Belgique. Héritage francais et débats néerlandais (1781-1867)’, in X.
Rousseaux and R. Lévy (eds), Le pZnaldanstous sesZtats.Justice,Ztatset sociZtZsen Europe (Xlle-XXe
siscles), FUSL Brussels 1997, 299-301.

¥ P. VAN ORSHOVEN *‘The Belgian judicial code (1967)’, in C.H. Van Rhee (ed.), Europeantraditionsin civil
procedure Intersentia Antwerpen 2005, 97-102.

% J. GILISSEN, ‘Codification et projets de codification en Belgique au XIXe siécle (1804-1915)’, XIV. Begisch
tijdschrift voor nieuwste geschiedenis1 983, 243.
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terugblik’, in G. Martyn, D. Heirbaut, and R. Opsommer (eds), Thehistory of law in the twentiethcentury Royal
Academy Brussels (forthcoming).

3 See e.g. G. DEJONGH and Y. SEGHERS, ‘Een kleine natie in mutatie. De economische ontwikkeling van de
Zuidelijke Nederlanden/Belgié in de eeuw 1750-1850°, 114. Tijdschrift voor geschiedenis 2001, 171-194; B. VAN
DER HERTEN, Belgi* onder ssoom. Transport en communicatie tijdens de 19de eeuw, Universitaire pers Leuven
2004.

¥ Cf. Documentsparlementaires Chambre, 1864-1865, 17 November 1864, nr. 29, RZvisiondu Code de
commercel.

* D. HEIRBAUT, Civielrechtelijk beleid36-39.
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nijverheid (BS 21 November 1919), for which the model was a French statute of 17 March 1909 (Journal
Officiel, 19 March 1909).

7 F. STEVENS, ‘Résistances et acculturations aux codes. Le code 1804 et les actes de la pratique en Belgique’,
in Beauthier and Rorive, Le CodeNapolZon207-215; R. BEAUTHIER, ‘Le véritable sens de I’article 2 du Code
civil. L’ambition du Code civil de remplacer 1’ancien droit a la lumiére de la jurisprudence belge de la premiére
moitié du 19e siécle’, in Beauthier and Rorive, Le CodeNapolZon217-257; H. VAN GOETHEM, ‘La Belgique
sous 1’annexion a la France, 1795-1813: I’acceptation des nouvelles institutions judiciaires et du droit francais’,
in S. Dauchy, J. Monballyu and A. Wijffels (eds), Auctoritates.Xenia R.C. van Caenegenoblata Royal
Academy, Brussels 1997, 289-301.

** For example, there was only one justice minister after Belgian independence who had received his training
under the old law (J. DELECOURT, ‘Barthélemy (Antoine)’, in Biographie nationale I, Royal Academy,
Brussels 1866, 738-741).



spoke French and followed Parisian fashion and it would have been strange if the lawyers had
been an exception. Moreover, using French law originally saved them money, as in the first
decades after independence Belgium did not protect the copyright of foreign authors.” Any
French law book could thus be bought at a cheap price in a pirated Belgian edition, which
sometimes indicated the few Belgian differences.*’

However, French influence does not explain everything, because nowadays it has lessened,
though it is naturally still stronger in French-speaking Wallonia than in Dutch-speaking Flanders.
A new element is Europe, though mostly in a negative way. Many calls for new codifications are
being dismissed because politicians assume Europe will take care of it anyway, thus eliminating
the need for any original Belgian legislation.*'

The major reason for Belgium’s failure as a codifying state is a more enduring one than
either French or European influence. Throughout its history Belgium has never been famous for
its codifiers. Instead, the law practitioners dominated Belgian law: the judges, prosecutors,
lawyers, notaries and the like.** To them law had and has to be pragmatic, which also meant that
no one really cared about the foreign origin of codifications or about writing a new national
codification, although there are examples of lone practitioners who tried to do so. However,
pragmatism may lead practitioners to use foreign law, but it does not necessarily follow that they
do not interpret and shape it according to their own desires. Therefore, any research into Belgian
law has to focus on legal practice and the interplay of Belgian and foreign elements therein.

3. Legal Practice: Moving from Foreign to Indigenous

If one researches legal practice in Belgium, one has to keep in mind that most Belgian jurists
write for law practitioners and that purely scholarly publications about law have never been very
popular,® although this has changed somewhat in the last decennia.** Therefore, apart from court
decisions, law reviews and law treatises can also be used as a source of information about legal
practice, since to a large extent they express the needs and preferences of law practitioners.*
They also act as an intermediary, bringing foreign law (cases, statutes, literature, interpretations)
to the attention of practitioners. In fact, most foreign influence seems to reach Belgian lawyers
this way. Thus, whereas at first sight no foreign influence is present, its indirect impact through
Belgian authors may be very great. Moreover, judges do not always refer to all the sources they
have used in coming to their decision.” Lawyers’ or state attorneys’ briefs generally contain a

*'H. DOPP, La contre-fason des livres franeais en Belgique, 1830-185tpruyst Leuven 1932.

% About these pirated editions, see E. VAN DIEVOET, Het burgerlijk rechtin Belgi' en Nederlandvan 1800tot
1940. De rechtsbronnenDe Sikkel Antwerpen 1943, 89-90; F. VERBEKE, Belgian law: an annotated
bibliographic guide to referencematerials, 1803-1993 Commission belge de bibliographie et de bibliologie,
Brussels 1994, 115-135.

! See e.g. P. WIGNY, ‘Voorwoord’, 2. TPR1966, 513-515; M. WATHELET, ‘De minister van justitie groet het
Tijdschrift voor Privaatrecht’, 25. TPR 1989, 459; De burger en zijn ministerievan justitie, Brussels, Justice
ministery, 1970, 1; M. STORME, ‘Enkele actiemiddelen op juridisch gebied. I’, in Gerechtelijkeachterstand.
Handelingen van het colloquium gehouden in de Senaat. Vrijdag 26 meiSt89@, Brussels 1990, 48.

* D. HEIRBAUT, The Belgian legal tradition, 74; E. HOLTHOFER, BeitrSgezur Justizgeschichtel49; R.
VAN CAENEGEM, ‘Reflexions on the Place of the Low Countries in European Legal History’, in EuropSisches
Rechtsdenkeim Geschichtaund GegenwartFestschriftfYr Helmut Coing zum70. Geburtstag Beck Miinchen
1982, 5-6.

D, HEIRBAUT, ‘Law reviews in Belgium (1763-2004): instruments of legal practice and linguistic conflicts’,
in M. Stolleis and T. Simon, Juristische Zeitschriftefforthcoming).

* Cf. F. OST and M. VAN HOECKE, ‘La jurisprudence en Belgique’, 33. RIDC (Revueinterdisciplinaire
dOZtudes juridiques)94, 107-137.

* Cf. E. CEREXHE, ‘La mission des revues juridiques. Réflexions sur le role de la jurisprudence et de la
doctrine dans I’évolution du droit’, Revue rZgionale de drdi992 - 3, 7.

% See B. BOUCKAERT, Hoe gemotiveerds cassatie?Pleidooi voor eenwaarachtig precedentenhoén een
hernieuwde motiveringscultudKluwer Antwerpen, 1997.



greater wealth of references than court decisions,”’ but, unfortunately, except for the very highest
courts, they are now published less, though this was more common in the 19th century. Once
again, law treatises and law reviews can be useful in determining what really shaped the law in
the minds of the practitioners.

For the first generation of Belgian lawyers after the Napoleonic codifications, the normal
framework of reference was still the old pre-French law. They had been educated under the old
law and still used it as much as possible. This meant that they quoted the old customary law and
Roman law in general.” The latter was the ius commune, the common law of Europe based on
Roman law, in its Franco-Belgian variant, many of the more advanced achievements of the
German eighteenth century ius commune being unknown to Belgian lawyers.” Even when
customary law was quoted this happened in a Franco-Belgian context. Judges quoted the old
customary law of a region, but also of neighbouring regions and of northern France.” In this,
they continued an older tradition, in which the laws of northern French and ‘Belgian’ regions had
been very close.”’ However, around 1830, by the second generation, things changed. The old law
was still quoted, but it had lost its prestige.”” In the next generation, from the 1860s, references to
the old law disappear almost completely.”® Nevertheless, this does not mean that the legal rules
themselves changed, but rather that they were put within the framework of French codifications
and that judges henceforward referred to their own precedents, instead of the old law, which had
gone underground.™ In some cases this caused problems, when the precedents based on older
law could not really be linked to the Napoleonic codes. Everyone agreed upon the rules, but not
upon their foundation in legislation.”> A solution arrived in the 1950s, when, following the
example of neighbouring countries,”® general principles of law were used as a new source of
law.”” Although in reality many of these principles were already developed by the ius commune

7 Compare, for example, for the two leading cases in nuisance law, the 23 pages of the advocate general’s brief
with the 6 pages for the court of cassation’s decision (Hof van cassatie / Cour de cassation 6 april 1960, RCJB
(Revue critique de jurisprudence beldé¥0, 257-286).

* E.g. Brussels Cour d’appel 25 November 1817, Pas (Pasicrisie belge) 1817 II, 518-522; Brussels Cour
d’appel 22 June 1830, Pas1830 II, 154-155.

* See for an example in nuisance law, D. HEIRBAUT, ‘Les juges belges face au Code civil aux 19¢éme et 20éme
siécles: I’exemple des troubles de voisinage’, in B. Dolemeyer and H. Mohnhaupt (eds), Richterliche
Anwendungund Umsetzungles Codecivil in seinenEuropSischerGeltungsbereicheausserhaltFrankreich
Frankfurt (forthcoming).

% However, one will find most of these references in the lawyers’s briefs (e.g. Liége Cour d’appel, 3 April 1827,
Pas1827 11, 122).

> Hence, many publications of the well-known Belgian legal historian and comparative lawyer John Gilissen
dealt with the customs of Belgium and northern France.

32 Henceforth, it is linked to the French codifications, and is no longer seen as being autonomous (e.g. Liége
Cour d’appel 7 March 1846, Belg.Jud.1846, 1008-1012; Brussels Cour d’appel 9 March 1848, Pas 1848, 1I,
153-155).

> There were, as always, exceptions. For example, in nuisance law the justice of the peace for Arlon was still
quoting Roman law in the 1880s (Arlon Juge de paix 15 February 1879, Pas 1880, III, 173; 20 January 1883,
Pas1884, 111, 228-229).

> For example, in nuisance law, whereas the judges were quoting their precedents, the advocates before them
were still referring to the Roman law texts on which these precedents had been based (see e.g. (Belgian) Hof van
cassatie / Cour de cassation, 5 August 1858, Pas1858 1, 314-325).

> See for the example of nuisance law until 1960, S. STIINS and H. VUYE, Beginselervan het Belgisch
privaatrecht V, ZakenrechtlV, Burenhinder Story-Scientia Antwerpen 2000, 9-119; S. STIJNS and H. VUYE,
‘Rechtsmisbruik en burenhinder: evenwichtsoefeningen op weg naar een evenwichtsleer’, in H. Cousy, S. Stijns
e.a., Liber amicorum Walter van GerveKluwer Antwerpen 2002, 305-321.

%S, JACOBY, AllgemeineRechtsgrundsStzeBegriffsentwicklungund Funktion in der EuropSischen
Rechtsgeschichi&chriften zur europSischen Rechts- und VerfassungsgeschitkjeBerlin 1997.

7 G. MARTYN, ‘De verhoudingen tussen de formele bronnen van het Belgische recht in de twintigste eeuw’, in
G. Martyn, D. Heirbaut and R. Opsommer, Legal history (forthcoming). In nuisance law, which is here used as
an example, this happened in 1960 ((Belgian) Hof van cassatie / Cour de cassation, 6 April 1960, RCJIB1960,
280-286, 257-268).



before the great era of the codifications and are seen by some scholars as Roman law under a
new guise,”® Belgian lawyers disregarded their historical origins and, therefore, their rise has not
led to a renewed interest in the old law. Some traces of it still survive, for example in notarial
practice, where some old customs still determine differences in marriage contracts.”

By following in the footsteps of the old law, but gradually letting it slip from their
consciousness, Belgian lawyers only followed their French colleagues.”’ In fact, during the first
years after the Napoleonic codifications Belgian law did not exist, because Belgium was not yet
a political entity. The world of the ‘Belgian’ lawyer had two levels: the French empire and the
jurisdiction of the regional court of appeal. About the first, one was informed by general French
publications,”’ about the second, by regional reviews dealing with either Brussels or Li¢ge,”
which also paid a great deal of attention to the German Rhineland,” where the French
codifications had also been introduced (a generation later Belgian lawyers would still think
fondly of the Trier court of appeal).®* The importance of political factors can be seen after the
departure of the French and unification with the Netherlands. French law still remained
important, but ‘s Gravenhage (The Hague), the third court of appeal of the United Kingdom of
the Netherlands, joined Brussels and Liége as a regional point of reference.® Because during the
Dutch period many Germans were nominated to chairs of Belgian law,” there was some
influence of German courts, but Belgian lawyers were not interested in the teachings of the
German historical school,”’ even though its leading voice in the world of French law, la Thémis,
was as much Belgian as French.”® Belgians were interested in German law only in so far as it
was French.

Independence meant that the court of ‘s Gravenhage (The Hague), no longer occupied a
special place in the attention of Belgian lawyers.*” With political unity with the Netherlands also

% R. KNUTEL, ‘lus commune und Rémisches Recht vor Gerichten der Europédischen Union’, XXXVI.

Juristische Schulun$996, 768-778.

YF. STEVENS, ‘Résistances’, 212.

% See H. KOOIKER, Lex scriptaabrogata.De derderenaissancesan het Romeinseecht. Eenonderzoekaar
de doorwerkingvan het ouderecht na de invoering van de civielrechtelijkecodificatiesin het beginvan de
negentiendeeeuw, I, De uitwendige ontwikkeling Ars Aequi Nijmegen 1996 and more in general J.-L.

HALPERIN, Histoire du droit privAraneais depuis 1804Quadrige Paris 2001.

' About these, see C. BERGFELD, ‘Frankreich’, in F. Ranieri (ed.), GedruckteQuellender Rechtsprechunin

Europa(1800-1945)1, Klostermann Frankfurt 1992, 405-461 and the article by J.-L. HALPERIN about French

law reviews in Stolleis and Simon, Juristische Zeitschrifte(forthcoming).

62 DZcisionsnotablesdu Tribunal dDappetle Bruxelles/DZcisionsiotablesde la Cour dOappetie Bruxelles
(1807-1813); Recueil des arrets notables de la Cour dOappel de (1€f8-1839).

% The subtitle of the DZcisions notables mentioned in the previous note was: avec les arrets les plus
remarquables des tribunaux de Liege et de Treves.

1. Belg.Jud 4.

% Hence the supplements of the reviews changed. For example Recueildesarrets notablesdela Cour dOappeale
Liege, originally had a supplement with cases from other courts of appeal of the Napoleonic empire (Avec
quelquesugementsntZressantslestribunaux de sonressort, et les plus cZlsbresdesautrescours dOappetie
IOEmpirg In 1815, the French courts were no longer mentioned in the title, and from 1825 there was a

supplement with cases from Brussels and ‘s Gravenhage (The Hague) only (Avecun supplZmentgontenantes
arrsts les plus remarquablesiesCours de Bruxelleset de la Haye). In 1817, a new review for Brussels had a

supplement with cases from Liége and The Hague (Jurisprudencede la Cour supZrieurede Bruxelles... Avecun
supplZmentontenantl) lesarrets notablesdesCourssupZrieuresle Liege et dela Haye,2) ceuxdela Cour de
cassationde France...) As this last title indicates, most of these reviews still contained supplements with French

cases, mostly from the French Cour de cassation.

% The most famous of them was L.-A. Warnkonig (about him, see G. WILD, LeopoldAugustWarnk3nig,1794-
1866.Ein RechtslehrerzwischenNaturrechtund historischerSchuleund ein Vermittler deutscherGeistesin

Europa Miiller Karlsruhe 1961, esp. 12-34 about Warnkonig in Belgium).

7 J. VAN DEN BROECK, ‘Het Burgerlijk Wetboek en de invloed van de Duitse rechtshistorische school in

Belgié tijdens de 19de eeuw’, in Liber amicorum John GilisseiKluwer Antwerpen 1983, 417-425.

% D. HEIRBAUT, ‘Law reviews in Belgium’.

% The supplements with cases from The Hague disappeared in law reviews after the revolution.



went the special attention for its courts. However, Belgian lawyers still looked to France. French
publications were widely used, but most popular were Belgian adaptations of them. The best
example of this is the enormously popular Dalloz.”® Many Belgian publications for law
practitioners started as offshoots of French publications (which was no problem at all; until 1852,
the rights of the French original were not protected in Belgium), hence the frequent use of titles
which mentioned France and Belgium, though the Belgian element gradually grew stronger,”'
and apart from these publications there were almost no Belgian law treatises’> or reviews.
Foreign, overwhelmingly French, law dominated the field, which can also be seen by the success
of the Revue des revues de droit,” a sort of Reader’s Digest of foreign legal publications.

The first major Belgian initiative was the founding in 1842 of the Belgique Judiciaire by four
lawyers of the Brussels’ bar, which for the first time was really Belgian and was to be Belgium’s
leading law review until the Second World War.”* However, it still paid a great deal of attention
to foreign law, being a journal of Belgian and foreign courts.” The editors claimed they would
also publish case law from France, the Netherlands and Germany.”® In reality during the 19th and
early 20th century cases from Switzerland, Italy and Luxemburg were also published,”” the main
criterion still being that the Napoleonic codifications were used.”® Hence, the parts of these
countries which did not have French law, were disregarded79 and, of course, the attention for
foreign law was almost monopolized by France. In many cases foreign law was only received
through the intermediary of France. For example, Belgium in the 19th and the first half of the
20th century only received some German innovations through France, even though Germany is a
neighbour.® In light of the French dominance, it is remarkable that courts from Luxemburg
received a lot of attention, more than the size of the country warranted,®’ and it is unclear why
this interest almost dwindled to nothing during the interbellum

The main goal of Belgique Judiciaire in 1842 had been to remedy the sterility of Belgian
law.** To achieve this, the editors promoted Belgian legal history, but this did not work, as by the
middle of the 19th century the interest of practitioners in the old law was already waning.*
However, the new review generated a greater interest in Belgian law. By the end of the 19th
century, only exceptionally did a law review for practitioners profess a great interest in French
law*" and this became even more pronounced after the Second World War. In fact, manuals of
legal methodology nowadays contain either no® or only a few references to French law,* and in

F. VERBEKE, Belgian law 139

"' E.g. the second series of the Pasicrisie ou recueil gZnZralde la jurisprudencedes cours de France et de
Belgique... (published in Belgium from 1840). From 1865 France is no longer mentioned in the title, though
French cases were still published. In its turn, the Belgian Pasicrisie was the model for a like review in
Luxemburg (E. HOLTHOFER, BeitrSge zur Justizgeschicht®s).

" F. VERBEKE, Belgian law 116.

" Revuedesrevuesde droit ou choix desmeilleursarticles qui paraissentdansles recueilssuivants... This
review was published from 1838 till 1852, when Belgium signed a treaty with France about the rights of French
authors in Belgium (DOPP, La contre-fasor).

" D. HEIRBAUT, ‘Law reviews in Belgium’.

™ The subtitle was Gazette des tribunaux belges et Ztrangers.

61, BelgJud. 1842, 4.

7 Cf. “A nos lecteurs’, 77. BelgJud.1919, 4.

™ For example for Germany cases were published from ‘cette partie de 1’Allemagne que régissent les Codes
Napoléon’ (1. Belg.Jud.1842, 4).

" Thus, German law was no longer mentioned after 1900 (cf. ‘A nos lecteurs’, 77. Belg.Jud.1919, 4).

% For an example, see E. HOLTHOFER, ‘Handels- und Gesellschaftsrecht. Belgien’, in H. Coing, Handbuch
Privatrechtsgeschichiéll/3, 3390, esp. note 17.

¥1 See the analysis in E. HOLTHOFER, ‘Belgien’, in F. Ranieri, Gedruckte Quelleni 3.

2 1. BelgJud. 1842, 1.

% D. HEIRBAUT, ‘Les juges belges’.

% <Objet, plan et direction du journal’, Journal des juges de pal$92-1893, 5

5 E.g. D. VANHEULE, M. KEMPEN and A. OVERBEEKE, Hoe vind ik recht?Maklu Antwerpen 2003.



the latter case the reader is warned that it is to be used with caution.®” This new state of affairs
was also caused by the success of Belgium’s greatest law scholar of the 20th century, Henri De
Page.*® Whereas 19th century authors had been few and they were not really interested in the
needs of practitioners, De Page wrote a voluminous treatise of private law in the middle of the
20th century, which was a real goldmine of references to Belgian case law, so that practitioners
no longer needed French treatises. Needless to say the growing gap in new legislation between
Belgium and France, or the differences in interpretation of the old codes also turned Belgian
lawyers away from France.* Nationalism was almost without importance in this, except for a
few individuals, like Léon Hennebicq who during the interbellum pleaded for the annexation by
Belgium of pieces of neighbouring countries,” or Edmond Picard,”’ who at the end of the 19th
century ‘discovered’ the ‘Belgian soul’, and who inspired Belgium’s greatest historian, Henri
Pirenne, in ‘discovering’ a ‘Belgian people’ in the Middle Ages.”

For 19th and for a long time also 20th century Belgian lawyers the world consisted of France
and Belgium. Yet, there were exceptions. During the Nazi occupation some collaborationist
lawyers in Flanders wanted to break with the traditional orientation of Belgian law towards the
south, i.e. France, promoting as new guiding lights the Netherlands and Germany, because their
law was closer to the ‘Dutch-Germanic’ nature of the Flemish people.” The review of the
collaborators, Het jurigenblad, was fairly successful, but this can be explained less by its
adherence to the New Order or love for Germany than by the continuity with older pre-war
reviews and a willingness to serve the needs of practising lawyers.”* Het juristenblad even
wanted to stimulate interest in national legal history,” and in this the collaborationist lawyers in
Flanders echoed only what their predecessors of La Belgique judiciaire had done one hundred
years earlier, but, once again, this did not really lead to a greater interest in pre-revolutionary
Belgian law.

Another exception to the Franco-Belgian world-view was the special position of Lic¢ge
lawyers. Liége had been an independent principality and not a part of the Southern Netherlands
before the French revolution, and a typical Liégeois particularism survived Belgian
independence.”® Hence, a lot of Liégeois reviews’’ and assocations of practitioners,”® acted as a

% The website http://www.law.kuleuven.ac.be/rechtgenoot/ (as consulted on 25 August 2005), the best basic
bibliography of works about Belgian law generally neglects France. Only section 8.1.1. Classic treatises of
private law still mentions French publications and only three at that.

" See e.g. A. DE THEUX, I. KOVALOVSZKY and N. BERNARD, PrZcisde mZthodologiguridique: les
sources documentaires du dy@tUSL Brussels 2000, 233, 271.

% See about him D. HEIRBAUT, ‘Henri De Page, een man in de schaduw van zijn werk, 5 november 1894-27
augustus 1969°, TPR2001, 111-121.

% H. DE PAGE, TraitZ ZIZmentaire de droit civil belgeBruylant Brussels 1933, viii.

% G. ARONSTEIN, ‘Hennebicq (Léon), Biographie nationale XXX, Brussels 1959, 451-458. See also L.
HENNEBICQ, ‘Notre cinquentenaire’, 50. JT, 1935, nr. 3419, s.p.

°! There are many articles and books about Picard, but his biographers have done their best to neglect the work
of their colleagues. However, if one consults the following publications and the bibliographies therein one has
references to almost all of the Picard literature: J. BEYERS-BELL and H. VAN GOETHEM, ‘Picard, Edmond’,
Lannoo Tielt 1998, 11, 2469-2472; L. DUPONT, ‘Edmond Picard, 1836-1924’, in C. FIINAUT, Gestalteruit het
verleden32 voorgangers in de strafrechtswetenschap, de strafrechtspleging en de criminologie, Kluwer Brussels
1993, 97-107; F. RINGELHEIM, EdmondPicard jurisconsultede race, Petites fugues Brussels 1999. Add to
their references, L. INGBER, ‘Edmond Picard. Du droit pur au droit nouveau’, in M. MAGITS, Lopend
rechtshistorisch onderzogkluwer Antwerpen 1984, 59-86.

% V. DUJARDIN, M. DUMOULIN, E. GERARD, and M. VAN DEN WIJNGAERT, ‘Inleiding’, Nieuwe
geschiedenis van BelgiLannoo Tielt 2005, 17.

% “Ter inleiding’, 1. Het juristenbladl 941, 1-2.

* For a detailed analysis, see D. HEIRBAUT, ‘Law reviews’.

% “Ter inleiding’, 1. Het juristenbladl 941, 1.

% Cf. N. CAULIER-MATHY, Le mondedesparlementairediZgeois1831-1893 Essaide socio-biographies
Royal Academy Brussels 1996.



counterweight to the common Belgian law, which was dominated by Brussels lawyers.”” Only
recently has this special place of Liége within Belgian law disappeared,'® though elsewhere
local attachments sometimes survive.''

Another and much larger regionalism has in the meantime come to the forefront. Although
the majority of Belgium was Dutch-speaking, its law and its lawyers after independence were
French-speaking. The Flemish movement started to combat this from 1856 and since the 1960s
Dutch has been the equal of French as a language of law in Belgium.'” One of the first steps to
realize this had been the establishment of associations and reviews of Dutch-speaking lawyers
from the end of the 19th century.'” Because Dutch was still underdeveloped in Belgium,
Belgian lawyers naturally turned to the Netherlands; their first major law review, the
Rechtskundig tijdschrift, also published Dutch cases'™ and even in 1931 the founder of a new
review still had to look to the Netherlands.'” By then, however, the situation was changing so
rapidly that already one year later he was flooded with Belgian cases in Dutch.'® Nevertheless,
Dutch-speaking lawyers still look to the Netherlands. The Tijdschrift voor privaatrecht, the
leading scholarly review of Dutch-speaking Belgium, has next to its Flemish board of editors, a
board of advisors composed of Dutch lawyers.'?’

Of course, the law of other countries is still used, but France has lost its leading role. In so far
as French law is an example, it is more because it is a neighbouring country, though still the most
cherished one, certainly for French-speaking Belgian lawyers, who will, even though they do not
speak Dutch, also take the Netherlands into account, but on the same footing as, for example,
Germany.'™ A new element is Europe, though its impact has been most felt in the field of

7 E.g. ChroniqueLiZgeoiseGazettedestribunauxdu ressortde la Cour dOappele Lisge, LOaudiencdournal
destribunaux Gazettedestribunauxde la provincede Liege, LOEchqudiciaire, La chroniquedestribunauxde
la provincede Liege, Recueildesarrets notablesde la Cour dOappele Lisge, Jurisprudencele la Cour dOappel
de Lisge et de son ressort.

% See e.g. RZvisiondu code de procZdurecivile. Du maintien des avouZs.Rapport dZlibZrZet adoptZ,”
IGunanimitZ, en assemblZe gZnZrale des avoues du ressort de la cour dOappgLited,isgBesoer, 1874.

% Thus in 1881 Edmond Picard, founder of a new journal, was at pains to stress that it would be more than a
Brussels journal (E. PICARD, ‘Au lecteur’, 1. JT 1881, 1).

1% The Jurisprudencede la Cour dOappedle Lisge et de sonressort founded in 1888, was the main conduit of
Liégeois legal particularism in the 20th century. It changed its name in 1978 to Revuede jurisprudencede Liege
and in 1987 to Revuedejurisprudencede Lisge, Monset Bruxelles because henceforth cases from the Brussels
and Mons courts of appeal, and their subordinate courts, were also published. From a review of Liege it had
become a review of French speaking Belgium.

"' E.g. in the Flemish province of Limburg, as becomes evident in the review Limburgsrechtslevenfounded in
1975, but most of these local reviews tend to broaden their scope. For example, the Tijdschrift voor Brugse
rechtspraak founded in 1983, for Bruges, became the Tijdschrift voor West-Vlaamseechtspraakfor the
province of Western Flanders in 1997 and merged in 2004 with the Tijdschrift voor Gentserechtspraakfor Gent,
and then became the Tijdschrift voorGentse rechtspraak-Tijdschrift voor W&4aamse rechtspraak.

12 There is a very extensive literature about the Flemish movement. References to it can be found in the Nieuwe
encyclopedie van de Vlaamse beweging

' D, HEIRBAUT, ‘Law reviews in Belgium’.

1% “Tot inleiding’, 1. Rechtskundidijdschrift 1897, 2 (‘Vlaamschevonnisseruit Zuid- of Noord-Nederland i.e.
Flemish cases from the Southern (= Belgium) or Northern (= the Netherlands) Netherlands (cf ‘Aan onze
lezers’, 7. Rechtskundigtijdschrift’ 1906, 1). This terminology referred to the political unity of the Low
Countries in the sixteenth century.

R, VICTOR, ‘Ons doel’, 1. RW (Rechtskundig weekblad)31-1932, 17.

1% R. VICTOR, ‘Onze tweede jaargang’, 2. RW1932-1933, 1.

e ‘“Verantwoording’, 1. TPR1964, 3.

1% The new Dutch civil code has also played a role in this. For example, in its 2004 commemoration of the
bicentennial of the Codecivil in Belgium, the Journal destribunauxhad invited a Dutch scholar to relate the
Netherlands’ experiences with the new code (E. HONDIUS, ‘Le Code civil néerlandais - Les douze premieres
années’, CXXIII. JT 2004, 235-240), whereas no article dealt with France.



economic and commercial law.'” Sometimes a reference to other European countries is only
superficial, because after closer reading Europe turns out to be the neighbouring countries (to be
fair, at first, apart from Italy, all EC countries were neighbours). The importance of the
neighbours’ law should not be overestimated, as it is mostly limited to legal scholars who pass
on their adaptation of foreign material to the practitioners, as the latter seem not to be not fond of
reading about foreign law on their own.'"” For law practitioners, foreign law exists only in so far
as it can be accessed in the publications of Belgian authors.

The rise of Dutch as a language of law has led to a growing rift between Dutch- and French-
speaking lawyers in Belgium. Their world has become largely either French- or Dutch- speaking
Belgium. Lawyers prefer to quote literature and cases from their part of the country,''' though
this tendency is more marked in French-speaking lawyers.'> Consequently, styles and
mentalities in both parts of Belgium are now diverging'"> and foreign examples play a part in
that. For example, even in the Hof van cassatie / Cour de cassation there are differences between
Dutch- and French-speaking chambers, with the latter still writing in the old Franco-Belgian
style, whereas the former have a less old-fashioned style significantly influenced by the Hoge
Raad of the Netherlands. This divide should not be exaggerated as bilingual reviews are still very
popular, many Belgian lawyers arguing that it would be wrong for them to stop at the linguistic
border, when the law itself does not,''* though all of the big selling reviews are unilingual.'”

If anything, the attitude of Belgian law practitioners towards foreign law is just one more
proof of their pragmatism. Foreign law was at first dominant because there was not enough
Belgian law to fall back on. This is clear for French law in the 19th century, but also for Dutch
law in Flanders. As soon as more Belgian material became available foreign law was relegated to
the sidelines. Which foreign law is used may be determined by political factors, but most of all
by language and availability. Belgian lawyers like to read what they can find in their own
country and in a language they understand, French in the past, French or Dutch nowadays. So far
their attitude is determined less by a ‘national legal tradition’, than by a pragmatic laziness,
though it would be better to say that this is their national legal tradition.

Intermediate Conclusion

The preceding pages have shown that a national legal tradition as such does not exist in Belgium.
In fact, when in 1960 the Hof van cassatie / Cour de cassation in a famous nuisance case invoked
tradition, no lawyer really understood (or understands) what the court meant by this.''® Yet, it

19 A. BENOIT-MOURY, ‘La naissance d’un code des sociétés en droit belge’, in Le nouveaucodedessociZtZs
Bruylant Brussels1999, 28-34; E. WYMEERSCH, ‘De financiéle regulering 1964-2002°, in W. Debeuckelaere
and D. Voorhoof (eds), En toch beweegthetrecht Tegenspraak Cahier, XXIII, 2003, 170-172. See more in
general H. BOCKEN e.a. (ed.), De invloed van het Europeesrecht op het Belgischrecht Kluwer Mechelen
2003.

"% 1n 1999 the Tijdschrift voor privaatrechtadmitted that it was very hard to find lawyers who wanted to review
foreign law books (L. HERTECANT, ‘Bedenkingen geregistreerd door de redactiesecretaris bij het opmaken van
de registers’, TPR Feestbundel 35 jaar, 1999, ix).

"' This is called the ‘ignorance intercommunautaire by H. DUMONT and F. TULKENS, ‘Le droit
constitutionnel’, 119. JT, 2000, 5.

"2 But there are exceptions to this rule, cf. M. STORME, ‘Slotrede’, in M. Storme and P. Taelman, Tien jaar
toepassingwet 3 augustus1992 en haar reparatiavetgeving.Evaluatie en toekomstperspectievebie Keure
Brugge 2004, 184.

> D. HEIRBAUT, Civielrechtelijk beleid79-82; D. HEIRBAUT, ‘L’émancipation tardive’, 632-636.

""“'Cf T. VANSWEEVELT, ‘Redactioneel. Het tijdschrift voor gezondheidsrecht. Een nieuw tijdschrift’-
’Editorial. La revue de droit de la santé. Une nouvelle revue?’, 1. Tijdschrift voor gezondheidsrecht-Revde
droit de la sant2995-1996, 2-3

5 D. HEIRBAUT, ‘Law reviews’.

16§ STIINS and H. VUYE, Burenhinder 148-151 and 203; J. DABIN, ‘Le devoir d’indemnisation en cas de
troubles de voisinage’, note about (Belgian) Hof van cassatie / Cour de cassation, 6 avril 1960, RCJB1960, 302-
303.



may be that one will exist in the future, or rather that two of them will. There is a growing
tendency for lawyers in both parts of Belgium to retreat into their own part of the country. They
start their research with other reference works, read reviews in their language, look to other
foreign countries first, and so on.'"” To some extent this is mirrored by differences in regional
law, but the largest part of the law, including the great codes, is still federal and for now, the
difference between Flanders and Wallonia is still mainly one of mentalities, but greater changes
may lie ahead. Some Flemish lawyers have started to talk about regionalizing the justice
ministry, writing a constitution for Flanders and even thinking of codifications for Flanders, in
short of moving away from (French-speaking) Belgium.''® A large role in this is played by the
unconscious belief of many Flemish lawyers that a new Flemish law will be much more efficient
than the existing one.''” Whatever the truth of that, if Belgian law falls apart and this is caused
by an ideology opposing a new Flanders to the old Belgium, it may well lead to the creation of
not a Belgian, but a Flemish legal tradition, and, even if at the start only by opposition, to a
comparable, but different tradition, in French-speaking Belgium. But, who knows what the
future will bring? It may just as well be that both parts of Belgium are swept up in an enthusiasm
for European law, which could bring them together once again.

4. The Position of Public International Law

If we turn our attention to the position of public international law, here also we see that
Belgian law is characterized by the sheer absence of barriers to international law — the
floodgates are completely open.

4.1 Transferability of Powers

First of all, the Belgian constitution has of all constitutions the widest possibility to transfer
any competence or part of sovereignty to international organizations. This provision (in the
current numbering Article 34) was inserted in 1970, many years after the ratification of the
European Treaties (1957). It is clear that the transfer of powers to the European Communities
was unconstitutional before 1970, but very few people seemed to care about setting aside the
constitution in this way. Today, there are no constitutional barriers against selling out
national powers; there is nothing compared to the strict requirements in the constitutions of
most other EU Member States, requiring nearly always a modification of the constitution
before a new EU treaty can be ratified. Some member states have also immutable provisions
in their constitution — e.g. Article 79 German Grundgesetz, making it impossible to abolish
the democratic character of Germany, which according to the German Constitutional Court
implies that the centre of gravity of political power must remain in the German nation state;'*’
this is totally absent from the Belgian constitution.

In principle, there is still one limitation: a transfer of competence cannot grant an
international organization the competence to go against other express provisions of the
constitution. Nevertheless, this too has been violated in the past. When the Maastricht Treaty
1992 was concluded, which provides for voting rights in local elections for citizens of other

"7 Cf. G. VAN OVERWALLE, ‘Het Nederlandstalig juridisch tijdschrift in Belgié’, Vlaamsjurist vandaag
1988/4, 20.

" See e.g. M.E. STORME, ‘Een Vlaamse justitie?’, Rechtskundig weekblad 2000-2001, 1113-1120; M.E.
STORME, ‘Welke justitievorming heeft Vlaanderen nodig?’, Rechtskundig weekblad, 1998-1999, 133-136; M.E.
STORME, ‘Ceci n’est pas une pipe - Over de uitweg uit het Belgisch surrealisme’, Advocare, 2001-2002, 12-15; all
3 also on http:/www.storme.be/Vlaamsejustitie.html. M. TAEYMANS, Defederalisering van justitie:
staatsrechtsconferentie 2002, Larcier Brussels 2003.

' Cf. D. HEIRBAUT, Civielrechtelijk beleid79-81.

129 BverfG 12-10-1993, BverfGES9, 55 = http://www.oefre.unibe.ch/law/dft/bv089155.html.



member states, the Council of State'”' stated that the treaty could not be ratified unless the
article of the constitution reserving voting rights to Belgian citizens would be altered first.'*
The government and parliament didn’t care and ratified the treaty. When, afterwards, the
European directive on voting rights had to be implemented, the government put pressure on
parliament to change the constitution ‘because this is necessary to meet our international
obligations’.

4.2 Direct Effect and Priority of International Public Law
Secondly, Belgian courts, followed by a large majority of doctrine of scholars and by
politicians, give supremacy to any rule of international public law with direct effect over
national law. This priority of international law over national law is considered by most
authors rather self-evident and a traditional characteristic of Belgian law, although it is not. In
my view, it is an invented tradition.

The question has to be analysed through two questions. The first question is under
which conditions international law is part of domestic law, the second whether it has priority.

As to the first question, Belgian law nowadays seems to admit that all rules of
international public law binding upon Belgium are also part of domestic law — the so-called
monistic doctrine, contrary to the dualistic doctrine accepted by most other countries.

In my view, this monism is partly the result of a misunderstanding. The basic decision
to accept international law as part of domestic law is the decision in Drecoll, Hof van cassatie
/ Cour de cassation 25 January 1906:

Attendu qu’a des degrés divers le Droit des Gens forme partie du Droit respectif des
Nations;

Que ce principe est si vrai que Blackstone déclarait que la Loi des Nations, c¢’est-a-dire
le Droit des Gens, quand il s’¢léve une question qui est de son ressort, doit, en
Angleterre, étre adopté dans toute sa plénitude par la loi commune et étre regardé
comme faisant partie de la loi du pays;

Que, de méme, aux Etats-Unis le droit des Gens est considéré comme formant partie
intégrante de la loi du pays, ainsi que ’attestaient déja Thomas Jefferson et Daniel
Webster, qui tous deux ont rempli des fonctions de secrétaire d’Etat;

Que la Cour supréme y a placé le droit des gens coutumier au méme rang que le droit
des gens conventionnel, et a proclamé que les Cours fédérales doivent respecter le droit
des gens comme une partie du droit national,

Attendu que ce principe est également vrai en Belgique.

Thus, the principle that international law is part of domestic law was motivated by reference
to English and American law! Both those legal systems are, however, firmly dualistic and not
monistic with regard to large parts of international public law. It is clear that the notion of
international law as part of domestic law did not at all cover the field of what we call
international public law today. What was accepted as international law was not a different
level of legal norms, but legal norms governing a different set of questions. The 1906 case
was referring to the roman concept of ius gentium being the rules applicable to foreigners,
diplomats, etc. Insofar as these matters were not governed by national statutes or ratified
treaties, they were governed by a transnational customary law called ius gentium The subject
matter even covered international private law rather than what is now called international

2! The Raad van State / Conseil d’Etat consists of 2 divisions, the one being a collateral Council advising

parliament on legislation, the other an administrative court.
122 R v.St., Advice of 6 May 1992, Parl. Stukken Kamer991-92, nr. 482/1, p. 69-72.



public law. Further, the idea that those customary rules would have priority over (national)
statutes was certainly not accepted.

Contrary to English and American law, in the course of the 20th century, a general
doctrine of monism has triumphed in Belgium: any rule which is binding upon Belgium in the
international legal order forms part of domestic law and has direct effect under the same
conditions as national legal or constitutional provisions, i.e. when its wording is sufficiently
clear and unconditional to be capable of application in a procedure before the national court
without further implementation.

As to the second point, the priority of rules from international origin over rules from
national origin is a rather recent development. Even in 1966, the Hof van cassatie / Cour de
cassation decided as to customary rules of public international law (not a ratified treaty):

Attendu que quelque éventuelle contradiction entre le droit interne (...) et les principes

coutumiers du droit international public (...) qui gouvernent les relations entre Etats,

encore serait-il que ces derniers principes ne sauraient faire échec a I’application du
. 123

premier.

Clearly, customary rules of international public law were seen as legal rules applicable by
default, i.e. as long as there is no statutory rule or other national rule of the same ranking
setting them aside.

On 27 May 1971, the Hof van cassatie / Cour de cassation ruled in the case Fromagerie
Franco-Suissé.e Ski** on a conflict between European Community law and a later domestic
statute. In conformity with the doctrine of Community law and given the modification of the
Belgian constitution in 1970, it rightly came to the conclusion that Community law has
priority over national statues, even of a later date.

This decision is generally seen as confirming in general the priority of any rule out of
the ‘international legal order’ over domestic law. This radical and far-reaching doctrine does
not necessarily follow from that decision, but is certainly dominant today.

In a comparative perspective, very few countries have surrendered sovereignty to such
an extent as Belgium. Many countries accept the priority of ratified treaties over domestic
statute law; some even accept the priority of ‘generally recognized principles of the law of
peoples’ over national statute law (e.g. Article 25 German Grundgesetz; compare Article 190
Swiss Constitution), but very few accept the priority of any customary rule of international
public law over national law.

4.3 Indirect Effect

Thirdly, even rules of international public law without direct effect are to a certain extent part
of Belgian domestic law. They can and even have to be used in interpreting national law.
Thus norms and reports of the World Health Organization have frequently been used to
interpret the applicable legislation.'*

Remarkable is also the way in which the Constitutional Court refers to rules of
international law, because that court has no authority to review the conformity of statutes with
international law, but only their conformity with the constitution. Nevertheless, the court uses
rules of international public law as a mode of interpretation of the constitution whenever the
rule is essentially similar or dealing with the same matter — in practice, this concerns rules on

12 Cass. 26 May 1966, Pittacos

124 ArrC ass1971, 959, concl. Procureur-Generaal W. Ganshof Van Der Meersch.

' E.g. Cass. 1 October 1997, Arr 1997, 378; R.v.St. 10 July 2002, no. 109.145, BourdeaudOhwi.a; R.v.St. 25
October 2001, no. 100.331, Coghe R.v.St. 17 September 1999, no. 82.291, MutualitZlibZrale Centre-Charleroi-
Mons



fundamental rights and freedoms in international instruments such as the European Court of
Human Rights and the UN conventions on human rights.

4.4 Priority over the Constitution?

The position of the Belgian Hof van cassatie / Cour de cassation is even more extreme: the
court even holds that international public law has priority over the constitution. The
Constitution is thus no longer the supreme law of the land. The Belgian constitutional powers
have thus lost their control over the contents of their own legal system — which is very
questionable from the perspective of democracy.

The Constitutional Court on the other hand has rightly accepted that is has authority to
review the constitutionality of statutes ratifying international treaties.'*® This logically implies
the priority of the constitution over such treaties.

By Constitutional Statute of 9 March 2003, the legislator has restricted the judicial
review by the Constitutional Court by excluding any review of statutes ratifying European
Union treaties or the European Convention of Human Rights by way of preliminary ruling.
Since then, such statutes can only be reviewed within 60 days after their promulgation. If,
however, European Union institutions interpret a European treaty in an ‘evolutionary’ way,
extending it beyond the original wording or intent to an interpretation which goes against the
Belgian constitution, there is no remedy.

According to Article 26 §2 of the Constitutional Statute of 6 January 1989 concerning
the Constitutional Court, the Hof van cassatie / Cour de cassation is obliged to suspend
proceedings and ask a preliminary question to the Constitutional Court as to the
constitutionality of a statutory provision whenever such a question is raised. The Hof van
cassatie / Cour de cassation uses all possible tricks to circumvent this obligation. Thus, in
some recent decisions, the excuse used was that the ECHR has priority over the constitution;
the Hof van cassatie / Cour de cassation held that the statutory provision at stake (a restriction
of free speech) was not contrary to the ECHR and that it thus did not have to ask the question
of constitutionality to the Constitutional Court.'*’

4.5 Comments and Conclusions
Belgian lawyers have played an important role in the development of public international law,
at least in the second half of the 19th and first half of the 20th century'*® and probably also in
the second half. In the second half of the 20th century, international law became an all-
dominant source of law. Does this tell us something about the existence or non-existence of a
national tradition? It does, but it especially tells us a lot about power struggles within the
national legal system.

As to the first point, I would dare to say that the absence of a national identity is
cultivated again as the specifically Belgian identity.'” It is because Belgium no longer has a
national identity and is increasingly falling apart into different countries that internationality

126 E.g. Arbitragehof, no. 26/91, 16 October 1991, http://www.arbitrage.be/public/n/1991/1991-026n.pdf;
Arbitragehof no. 12/94, 3 February 1994, http://www.arbitrage.be/public/n/1994/1994-012n.pdf; Arbitragehof
no. 33/94, 26 April 1994, http://www.arbitrage.be/public/n/1994/1994-033n.pdf.

127 Cass. 9 November 2004 http://www.cass.be.

"% In 1868, Gustave Rolin-Jaquemyns founded the Revuede Droit Internationalet de LZgislationComparZen
Gent. In 1879 the Institut de Droit Internationalis founded in Gent by Mancini (first president), Johann Caspar
Bluntschli and again Rolin-Jacquemyns (secretary-general).

12 This is very explicitly done by some artists, cultivating their Belgian identity because there is no national
identity. E.g. the authors of ‘Les B@lges’, theatre staged at the Théatre national in 2002 (see
http://www.transquinquennal.be/article.php3?id_article=37), or D. LESAGE, Onzuiveregedachten Antwerpen
1996, esp. p. 28 (for a criticism, see P. DE GRAEVE, ‘Een mond vol onzuiverheid, de schepping volgens Dieter
Lesage’, in De brakke hond002, no. 74, also at http://www.brakkehond.be/74/graev1.html).



is cultivated as nationality. It may also translate the mauvaisefoi of those who have not
succeeded in hindering devolution and try to subvert the new autonomy of the emerging
countries by imposing upon them a very extensive priority of international law."** Although
Belgium is certainly not a model country concerning the implementation of its international
obligations, they want to create an image of the country as a truly post-national country. The
reality behind it is more prosaic: established powers trying to maintain their power by other
means.

If we turn to the application of international law, despite the great theories, it does not
very often happen that statutes are disapplied as contrary to international law other than
European Community law. In the recent case law of the Hof van cassatie / Cour de cassation,
international public law even serves as an alibi in order to apply unconstitutional statutes and
to disapply the constitutional guarantees. Constitutionally guaranteed rights — especially
freedoms such as free speech — are watered down by reading them ‘in the light of” weaker
international standards. This is especially the case as to the protection of property and free
speech, both of which are clearly better protected in the Belgian constitution than in
international law (which allows for all kinds of restrictions, and even imposes restrictions on
free speech under the guise of antiracism or similar ideologies). At least in one aspect, the
Constitutional Court, whose competence was recently broadened, has upheld the stricter
constitutional guarantees on free speech — it has upheld the constitutional prohibition of any
censorship of printed materials before its publication,””' whereas less principled
interpretations were found in the case law of other courts.

Many developments in recent Belgian case law are first of all the expression of a war
between Courts — a guerrede juges The Hof van cassatie / Cour de cassation, which before
1980 had repeatedly refused to review the constitutionality of statutes, has never really
accepted that in 1984 a new court was created to which they have to submit preliminary
questions. By putting international law above the constitution, it is trying to regain
supremacy.

5. Influence of Foreign Law in the 20th Century

5.1 In Case Law

Citation of foreign law in judicial decisions is rare (at least insofar as Belgian domestic law is
to be applied and not foreign law by virtue of rules of international private law, or uniform
international law). Occasionally, one will find a reference to French or even less to Dutch law
in the decisions of the lower courts and the courts of appeal. In the decisions of the Hof van
cassatie / Cour de cassation, there are no references to case law or scholarly doctrine at all, a
fortiori not to foreign law. However, in the ‘conclusions’ (advice) of the advocate-general
(which has to be given in all cases before that Court), one may occasionally find a
comparative analysis of the question at stake, before a position is given on Belgian law.

The Raad van State / Conseil d’Etat and the Constitutional Court will occasionally
refer to their own precedents (or where relevant those of the European Court of Human Rights
etc.), but not to foreign law. An interesting detail, however, is that when the Constitutional
Court (established in 1984) rendered its first decision in 1985, it used the structure of the
decisions of the German Constitutional Court as a model for its own decisions, and it has been
doing this ever since (as to the style, however, the Belgian decisions are much shorter and less
argued than the German ones).

% Thus the current president of the Belgian Senate, the Walloon socialist Anne-Marie Lizin, then Secretary of

State for European Affairs, declared in 1991 that thanks to Europe, the Flemish would lose again the rights they
had conquered from Belgium.

B3 Arbitragehof no. 157/2004, 6 October 2004, http://www.arbitrage.be/public/n/2004/2004-157n.pdf.



Nevertheless, it is clear that Belgian case law has been influenced by foreign
developments, especially the case law of neighbouring countries. Given the origin of the
Belgian Civil Code, French case law continued to have an important influence on the
interpretation of the Belgian Civil Code and the development of institutions of civil law
(whereby it could also be said that some of these developments can also be seen as a revival
of the ancient law, see infra). Belgian case law has thus followed French case law wholly or
in part in matters such as the extension of strict liabilities (interpretation of Article 1384 et
seq Code Civil), inducement of breach of contract, unjust enrichment in general (Cass. (B.)
27 May 1909, influenced by Cass. (Fr.) 15 June 1892), etc.

5.2 In Legislation and Scholarship

The influence of foreign law on legislation and scholarship has been reasonably important and
mostly also recognized. One should also not forget that, Belgium being a small country, the
academia and politics are less separated on the personal level than in most bigger countries.
There have always been law professors in parliament, even if the number of lawyers in our
parliaments is now historically low. The decline in power of parliament in relation to the
executive powers may in more recent decades have diminished the influence of the academia.
As a result, foreign law is still inspiring legislation, but in a more superficial way — or more
correctly: superficial impressions from foreign law play a role in different kinds of reforms,
which politicians propose and implement. But it has to be said that references to foreign
examples are indeed regularly found in parliamentary documents.

The direct influence of foreign law on legislation is to a very large part the influence
of French and Dutch law — given the unity of language between French speaking Belgium and
France and between Dutch speaking Belgium and the Netherlands. Especially in recent
history, Dutch-speaking lawyers regularly turn to the Netherlands and French-speaking
lawyers continue to turn to France. Until now, the formal legal system (which is Belgian) is
still a stronger criterion than the language, but if one looks behind the formal sources of law,
one cannot deny that language barriers and frontiers play a role nearly as important in the
development of law as state frontiers.

French law has for instance influenced legislation, introducing several ‘direct actions’
(especially in insurance law) and strict liabilities or similar reforms (e.g. traffic accidents).

The circulation of legal ideas across state borders mainly takes place in scholarly
exchanges. Regular exchanges of young scholars take place between Dutch-speaking law
faculties in Flanders and the Netherlands and between French-speaking law faculties in
Wallonia and France. Some scholarly associations organize in a certain way this exchange of
ideas: de Verenigingvoor de vergelijkendestudievan hetrechtin Belgi‘ en Nederland(the
‘Association for the comparative study of the law in Belgium and the Netherlands’) or the
Belgian chapter of the Association Henri Capitant pour la culture juridique franeaise

The Association for the comparative study of the law in Belgium and the Netherlands
was bilingual at its foundation more than 50 years ago, but is since many years a purely Dutch
speaking association; every year, three topics are discussed on a comparative basis, beginning
with parallel reports by one Belgian and one Dutch lawyer. The already mentioned leading
review of private law Tijdschrift voor privaatrechthas a Belgian and a Dutch council. The
association and the review have without doubt contributed to the spreading of rules and
institutions from the Netherlands in Belgium (e.g. the concepts of ‘marginal control’,"** the
conversion of void juridical acts, the rechtsverwerkingestoppel),”** the development of

132 J. RONSE, ‘Marginale toetsing in het privaatrecht’, TPR1977, 207 et seq.
'* J. RONSE, TPR1965, 199.
"**P. VAN OMMESLAGHE, TPR1980, 736.



summary proceedings (kort geding;'> the role and control of unilateral party decisions

(partijbeslissing,"*® binding third party decisions," trust accounts,"® etc.).

The influence of German law has probably been rather strong, too, but much more
hidden and indirect. The main abstract categories of the German Scientiaiuris have arrived —
sometimes rapidly, sometimes with long delay — in Belgian doctrine, such as the notions of
juridical act (RechtsgeschSftrechtshandeling,acte juridique), Verfiigungsmacht
(beschikkingsbevoegdheidpuvoir de disposition, mittelbare Stellvertretungmiddellijke
vertegenwoordigingreprZsentationindirecte), etc. Further, institutions of German
commercial law have become important in commercial and legal practice, such as abstract
guarantees, reservation of title, forms of Prokura, etc.

The influence of Anglo-American law on the other hand resulted mainly in another
way: legal practice by law firms. Evidently, some legislative developments and reforms have
been influenced by Anglo-American law, too, but it is in most cases an influence which did
not necessarily come directly from overseas, and rather a common European development
(e.g. product liability, medical professional liability, legislation on investment securities,
antitrust law, fresh start in bankruptcy, etc.). Many other developments originated in
professional and/or commercial practice rather than legislation. One can mention the
development of new types of contract or institutions of contract law since the 1960s, such as
leasing, factoring, franchising, credit cards, documentary credits, letters of intent, escrow;
typical forms of contract clauses, such as the entire agreement clause, severability clause;
typical professional practices such as affidavits and legal opinions. It is true that most of these
examples did not clearly conflict with established rules of Belgian law, but that may also
prove that Belgian private law and practice in private law in the 20th century had and has a
high degree of flexibility.

6. Formal State Law and Other Legal Traditions

6.1 No Survival of Ancient Regional Traditions, apart from Some Local Customs
Differing from for instance Spain or the United Kingdom, the unification of law of all the
Belgian provinces and local communities under the French occupation after 1795 did not
leave any remains of the older regional laws and there has been no revival whatsoever of such
pre-unitary regional laws (there has clearly been a growing body of regional laws since the
1970s, but as a consequence of the devolution of powers to regions, not as a revival of older
laws).

Surely, the unified law of e.g. the civil code does still refer sometimes to local custom,
e.g. in the field of lease contracts of houses or land, or concerning the distance to be respected
for constructions (Article 674 Civil Code) or planting trees (Article 35 Rural Code 7 October
1886), the height of fences (Article 663 CC), the rights of an usufructor (Article 590 II C.C.).
The Civil Code of 1804 contained more of those provisions (in the field of lease contracts, the

*I. VEROUGSTRAETE, TPR1980, 262.

1%°J. RONSE, TPR1977, 207; M.E. STORME, TPR1988, 1259

7 Marcel STORME, ‘De bindende derdenbeslissing of het bindend advies als middel ter voorkoming van
gedingen’, TPR 1984, 1243 v.; Marcel STORME & Matthias STORME, ‘De bindende derdenbeslissing naar
Belgisch recht’, Preadvies voor de Jaarvergadering 1985 van de Vereniging voor de vergelijkende studie van het
recht in Belgié en Nederland, TPR1985, 713 et seq.

B¥ E. DIRIX, ‘Kwaliteitsrekeningen’, TPR1996, 71 et seq; E. DIRIX & R.D. VRIESENDORP, De kwaliteits-
of derdenrekeningraar Belgischet Nederlandsrecht 1998; see also M.E. STORME, ‘Van trust gepeend ?
Trusts en fiduciaire figuren in het belgisch privaatrecht’, TPR 1998, 703 = http://www.storme.be/trust.html
(including the text ODekwaliteitsrekening zakenrechtelijkoekeke®) first publishedin Inzake kwaliteit. De
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Antwerpen/Deventer 1998, %5 seq.



main reference to local custom was abolished in 1991). The reference to local custom was
often understood as a reference to the codified local and regional customary or statutory law
of the AncienrZgime Thus, parts of these customary codes were republished (and if the
original was in Dutch often translated into French) in the 19th century. Still in 1882, the
Union des gZometresde Bruxellespublished a new French translation of the statute of
Brussels codifying the law on easements in 1657, because it was still of practical importance
in some matters."”” There were many of these publications in the 19th century, some of them
called ‘Coutumeslela Belgique.'* In some statutory provisions, it was provided that anyone
can consult the local customs in a certain matter at the Office of the Justice of the Peace; in
some places, this can still be done. But overall, the influence of these old customs is very
limited nowadays.

6.2 Co-Existence with (Domestic) Religious Law
A very different question is the co-existence of state law and religious law. The traditional
position of Belgian law is:

— on the one hand a large freedom of religion and religious practices, with the
prohibition of state intervention in the internal affairs of religious organizations
(Article 16 Constitution of 1831)

— on the other hand, rules of religious law have no legal significance for state law
whatsoever.

Thus e.g. a religious marriage had no legal effect whatsoever and people who were married
only in church were in all respects treated as unmarried.

This does not mean that church and state were completely separated in all respects: as
compensation for the massive expropriation of church property under the French republic, the
Belgian constitution guaranteed the financing of the Catholic Church and later on other
recognized religions (currently the Protestant, Jewish (since 1870), Eastern Orthodox and
Muslim (since 1976). The state also finances since 1993 the ‘non-confessional’ philosophy of
atheism in a way very similar to the financing of churches (atheism can thus be called a quasi-
church in Belgium); Buddhism will probably be recognized soon as a non-confessional
religion. On the other hand, the constitution forbids a religious marriage for any couple not
previously married according to civil law. The latter example shows that the Belgian system
was based on an ententebetween moderate Catholics and moderate liberals: the Catholics
would formulate no claims against the civil law order as long as the civil law order was not
clearly incompatible with religious doctrine. It was perfectly acceptable that religious rules
were not imposed by the State as long as the state did not impose rules which were for
religious people incompatible with their beliefs and duties. Thus, e.g. as long as marriage was
defined as the union between one man and one woman, there was no incompatibility between
the Christian belief and the constitutional obligation to marry in a civilian way before
marrying in the church.

Evidently, politicians have always tried to develop and reform the law in a direction
which conflicts the least with their own philosophical or religious convictions; this is true for
believers and non-believers. Such ideological strive has caused some severe conflicts in
Belgian history, but most of the times the co-existence was real. Apart from the recent history,

% Union des géométres de Bruxelles, Coutumede Bruxelles.Statutdu bornagesuivi du statutdespartageurs

jurZs et des matisres du louage et de |OQusuBtillant Brussels 1882, 219 pp.

' E g. Coutumesie la Belgiquemisesen rapport avecles articles du codecivil qui renvoientaux reglementset
usagedocaux Deprez-Parent Brussels 1840, 104 pp. and referring to the old codified customs of many cities,
such as Brussels, Gent, Aalst, Ypres, Oudenaarde, Mechelen, Lier, Geel, Herentals, Tienen, Nivelles, etc.



the most serious conflicts related to the school system, with the role of the state in education
en the financing of privately owned — and often church-affiliated — schools.

In the last decades, but especially since a coalition against the Christian democrats
came to power in 1999, the conflict has sharpened again because the political majority has
imposed legislation causing serious religious and ethical problems for individuals who do not
accept the ideology of the majority: the legalization of abortion and euthanasia, the abolition
of marriage as the union of one man and one woman; the possibility of adoption of children
by homosexual couples, etc. These developments are precisely going into the opposite
direction as the beliefs of new migrant communities, who are usually stricter on such
questions than the non-migrant Christian (mainly Catholic) community.

6.3 The Position of Foreign Law, Especially Foreign Religious Law
As to the openness towards the application of foreign law or religious law of migrant
communities, there is an important paradox in recent developments.

On the one hand, multiculturalism has become an official ideology in Belgium (e.g. in
the official program of education for all Flemish schools since 1995, multiculturalism is taken
for granted). On the other hand, the application of foreign law, especially of a religious origin,
has been restricted in a number of ways.

First of all, the application of foreign law as national law of a foreigner has diminished
in fact because it became much easier to obtain the Belgian nationality.

Secondly, recent changes in international private law give much less importance to
nationality and more to residence as a connecting factor; this also diminishes the application
of foreign law.

Thirdly, due to the rather aggressive secularist development of Belgian law, the
disparity between foreign religious law and Belgian state law has grown. The exception of
public order is used to disapply foreign law and to impose the secularist Belgian solution in a
number of cases. Especially recent ideological conquests as gay marriage etc. are promoted as
human rights leading to the disapplication of any applicable foreign law not accepting these
recent conquests. Thus, Article 46 of the new 2004 Code of IPL forbids the application of a
rule of foreign law not allowing gay marriage as soon as one of the partners has the
nationality or residence of a state allowing gay marriage. The exception of public order is also
used to refuse divorce according to foreign religious law where such law does not treat men
and woman equally.

There is thus a clear contradiction between the official ideology of multiculturalism
and the sharply diminished toleration of ‘foreign’ law (at least law really foreign to
contemporary dominant ideology). One can recognize in this Belgian policy a typical non-
religious but very ideological fundamentalism.

7. The Devaluation of National Citizenship
The importance of (Belgian) citizenship has diminished in many respects in the last decades.

First of all, the European Union law prohibits, with very limited exceptions, any
discrimination on the basis of nationality of citizens of other member states. On the basis of
the Maastricht Treaty, European citizens obtained even voting rights in local elections.

But even in relation to non-European citizens, at least those with legal residence here,
the importance of citizenship has diminished sharply. At the same time, the requirements to
obtain Belgian citizenship have been lowered extremely.

Under the current legislation, very few rights are dependent upon Belgian citizenship,
apart from voting rights in parliamentary elections (non-Europeans will vote in local elections
for the first time in 2006) and access to certain public functions. On the basis of the new Code
of IPL of 2004, Belgian law applies to many more questions of law in case of foreign



residents, as nationality has been replaced by residence as main connecting factor in important
areas of law.

The impression arises that the Belgian government does not see it as its task to protect
especially its own citizens — as can be seen in the law of extradition. There is a big difference
with e.g. the German conception of the State as a guarantee for its own citizens, as recently
expressed in a decision of the German constitutional Court refusing the extradition of a
German citizen of Syrian origin despite a European arrest warrant (the German law
implementing that European council decision'*' was declared unconstitutional).'* The
German Act was declared unconstitutional precisely because it did not grant German citizens
a higher protection than non-nationals and stressed that it is a fundamental characteristic of
the constitutional order that a state must protect its own citizens specifically.

How different the Belgian ideology is today can be seen from a decision of the Hof
van beroep (Court of Appeal) of Gent,'” declaring a populist political party a criminal
organization because it promoted discrimination on the basis of nationality. The Court
decided that the circumstance that even according to international Treaties (as Article 1.2 of
the Treaty against all forms of discrimination) states are allowed to make distinctions between
their citizens and non-nationals, does not allow private persons to make such a distinction...
The question arises whether this official policy of not allowing any positive discrimination of
nationals does not create precisely strong feelings against antidiscrimination policy which are
no longer expressed publicly but the more in private (what some German leaders have called
a ‘Vier-Augen-Gesellschaft a four-eyes-society).'**

8. Influence of Traditional fus Commune

8.1 A Franco-Belgian Common Law?

The relationship with French law has been discussed already earlier in this report. One more
remark can be made about the commonality of French and Belgian law. Belgian statute law
still contains a large number of legal provision which are literally the same as in France (in
the Civil Code, Belgium even has more provisions of the original Code Napoléon than
France). However, there are many cases where an identical provision is interpreted in a
different manner, such as Article 1384 CC (strict liabilities) or Article 1648 CC (seller’s
warranty for hidden defects). This creates an interesting aspect of conflict of laws: when a
Belgian judge has to apply Article 1648 of the French Civil Code, he has to apply it in the
French interpretation and not in the Belgian one (see the decision in Babcock-Smuldeys®
The paradoxical result is that French case law has in Belgium binding force of precedent,
whereas Belgian case law has not.

8.2 Categories of the Pandectist Scientia Iuris

As mentioned already, the direct influence of German law was much smaller than that of
French, and to a lesser extent, Dutch law (see supra on the exchange of professors with
Germany in the 19th century).'*® Nevertheless, the concepts and categories coined by the

! Council Framework Decision of 13 June 2002 on the European arrest warrant.

"2 BVerfg 18 juli 2005, http://www.bverfg.de/entscheidungen/rs20050718 2bvr223604.html; English summary
at http://www.bundesverfassungsgericht.de/pressemitteilungen/bvg05-064en.html.

" Hof van beroep (Court of Appeal) Gent 21 april 2004, CGKR v. Vlaamse concentratie
http://www.antiracisme.be/nl/rechtspraak/vonnissen/2004/N04-04-21 gent.htm.

' The word seems to have been coined either by the social-democrat Bodo Hombach or by Hamburgs mayor
Klaus von Dohnanyi.

' Cass. 9 October 1980, Arr no. 90 = JT 1981, 72 concl. Krings = RCJB1982, 3 note F. RIGAUX.

1% At least one famous Belgian lawyer studied in Berlin under Savigny: Hippolyte ROLIN; he was member of
parliament, minister of public works, president of the Brussels bar, but not a law professor. See J. HERBOTS,



German Rechtswissenschadif the 19th century have been received to a large extent in
Belgian law.

An evident example is the already mentioned concept of juridical act (Rechtsgesch$ift
More generally, ‘general introductions’ to law in Belgium used to start (and sometimes still
do nowadays) with exactly the questions and concepts of the famous ‘general Part’ of the
pandectist science and the German BGB. One of the main import routes of German 19th
century science were the translations into French of German books, beginning with books on
the German versions of the Code Napoleon as introduced in Baden and the Rheinland,
especially the famous translation of Zachariae von Lingenthal by Aubry & Rau (Cours de
droit civil franeais dOapregachariag first edition in 1837). But it is only around the turn of
the century that handbooks really started to use the conceptual system of the Pandectists as
framework (e.g. in France, but influential in Belgium too, PLANIOL’s TraitZof 1911).

8.3 A Transnational Doctrine: Conflicts of Law

The Belgian international private law was until recently (2004) not — or rather only very
partially — codified. It was in essence based on doctrines, which transcended the nation and
were to a large extent common to continental Europe. In the 19th century, the rules of IPL
were seen as part of the ius gentiumand to a certain extent of natural law (ius naturale) and
thus not the object of national legislation.

Whereas in most domains of law, case law was seen as interpretation of Codes and
statutes and not as a source of law in itself (la jurisprudenceformecorpsavecla loi, to use
the revealing French expression), this was not the case with the case law developing the rules
of IPL. In all traditional handbooks, doctrine was quoted as the formal source of law in this
field (and usually only in this field). There is an interesting detail which confirms this. In
general, when the interpretation of a legal rule in case law changes (overruling), the new
interpretation is seen as merely the correct interpretation of the statute, which should always
have been interpreted in this way: overrulings are declaratory and therefore in fact retro-active
(no prospective overruling). This is legitimized by the ideology that judges do not made law,
but only apply it. However, there has been one case of non-declaratory but prospective
overruling in Belgian case law, and it concerns precisely a jurisprudential rule of IPL. The
lower court had decided that given certain developments, the traditional rule on conflict of
laws concerning marital property had to be replaced by a new rule, but only for the future; this
decision was not censored by the Hof van cassatie.'*’ In my view, this shows that the rule was
accepted as a judge made rule instead of merely the new interpretation of a statutory rule.

The transnational character of the international private law has diminished in the
second half of the 20th century. Paradoxically, the growth of transnational relations has
contributed to the nationalization of the IPL. There was a relative decline in citations of
foreign case law and doctrine, as there was more national case law and doctrine. The content
of the rules was evidently in part determined by international uniform laws or treaties, but the
conflict of law rule became more and more a national rule. This development has culminated
in the full codification of the IPL by Act of 16 July 2004.'**

8.4 Uncodified Tradition as a Crypto-Formal Source of Law

Some well-established rules of Belgian law have no legal basis in codification or other
statutory law. A lot of them have no other legal ground than ‘tradition’, and such tradition is
nearly always a rule from the law before the codification, the ius communaess interpreted in

‘Een comparatist in het land van de witte olifant’, 38. Jura Falconis 2001-2002,
http://www.law.kuleuven.ac.be/jura/38n4/herbots.htm.

17 Cass. 9 September 1993, Arr 1993, 978 = Pas1993, 1 666-675.

" http://www juridat.be/cgi_loi/loi_N.pl2cn=2004071631 or http://www.ipr.be/nl_Al.html.



France or Belgium. Sometimes, case law — at least the older case law — explicitly names
tradition the source of the rule. Some examples:

— The solidary liability of persons having committed a common tort: it is found in
Pothier, not in the Code.'*

— The solidary liability of tradespersons concluding a contract with a third party: it is
found in Pothier, not in the Code."

— The judicial reductibility of the price stipulated by intermediaries; in 1851 the Hof van
cassatie referred explicitly to the Roman law tradition;"”' recent case law does not
contain this reference, but refers to the older case law.'>

— The duty of the professional seller to inspect the goods for defects before selling them
(traditional case law since the decision in Ateliersdu Kremlin 1939)'> is often based
on Article 1648 CC but is not contained in that provision; it goes back to the
traditional rule ‘spondet peritiam artis as found — again — in Pothier."™*

— The decision of the Hof van Cassatie of 1960 concerning nuisance' explicitly refers
to tradition as the source of the applied rule (although it contains in my view a
restriction which the traditional rule did not contain).

— The detailed rules on the actio pauliana(action to invalidate transactions in fraud of
creditors) are not found in the Civil Code (only mentioning the actio in principle), and
go back to the old ius commune

— The detailed rules on protection of possession and good faith acquisition of movables
are not found in the Civil Code, which again only mentions the principle (in Article
2279 CC) without making the distinctions found in case law.

- The adagia ‘Nemo auditur turpitudinem suam allegans and ‘In pari causa
turpitudinis cessatrepetitio’, although not of general application in Belgian law (at
least not the latter), are not found in statutory provisions and go back to the roman ius
commune

— The rules of property law concerning the ‘public domain’ of the different public
authorities (federal State, regions and communities, provinces, communes) have rarely
a statutory basis. The Civil Code explicitly excludes the application of the ‘common
law’ and refers to the particular rules (Article 537 CC); most of those are, however,
uncodified.

In other cases, the rule is often justified as expressing a rule implicit in the Civil Code, but
certainly not expressly found in it, and again going back to traditional law. Or more precisely:
specific applications of the rule may be found in the Code, but not the rule in general.
Examples:
- the exceptionon adimpleticontractus or right of suspension for non-performance in
synallagmatic contracts;

' R. POTHIER , TraitZ des obligationso. 268.

YR, POTHIER , TraitZ des obligationso. 267.
B! Cass. 17 January 1851, Pasl, 314.
2 F g Cass. 6 March 1980, RCJB1982, 519 note E. DIRIX.

133 Cass. 4 May 1939, PasI, 223, nv Ateliers du Kremlin v. Ingersoll-Rand

13 R. POTHIER, TraitZ du contrat de vente § 213. For more details on this case law, see P.A. FORIERS, ‘La
garantie du vendeur professionnel et la Cour de cassation de Belgique. Quelques observations et réflexions’,
Les obligationsen droit franeais et en droit belge. Convergencegt divergencesBruylant Brussel / Dalloz
Paris 1974, (247) 249 v.

135 Cass. 6 April 1960, Pasl, (915) 933.



~ the actio de in rem versoor general subsidiary action for unjust enrichment.'®

Although probably inspired by a decision of the French Cour de cassation of 1892, the
name and rule go back to the old ius commune

In those cases, one could also say that a specific statutory rule has been generalized. But the
generalisability of the specific rule presupposes already that the specific rule is seen as an
application of a more general rule. In an earlier analysis of Belgian case law,"’ I came to the
conclusion that the Hof van cassatie readily generalizes specific rules when they stem from
tradition or ius communeand rarely does so when they have been made by legislative
intervention. This again shows that although all statutory provisions are equal, some are more
equal than others.

8.5 An Informal Hierarchy between ‘Common’ and ‘Particular’ Law
In case of antinomy between different legal provisions, a traditional rule gives priority to the
particular rule over the general one: ‘legesspecialesderogantgeneralibus. However, the
general or particular character of a rule is not always deduced form its mere wording. It is
already a form of interpretatioiuris to decide that a certain rule is more general than another.
Further the corollary of the priority of the particular rule is its restrictive interpretation,
according to the adagium statutestricte suntinterpretanda At first sight, this dialectic is
typical for Anglo-American legal traditions (so called common law countries), where statute
law has priority over common law, but is subject to restrictive interpretation. Nevertheless, a
similar dialectic is found in Belgian law and other ‘codified systems’ of civil law. Although
formally all statutory rules from codes and acts of parliament have the same ranking, there are
some informal hierarchies and distinctions:

— the distinction between common law and particular statutes;

- between strongly rooted and weakly rooted statutory rules.

Scholarship in Belgium has rarely analyzed these distinctions.

As to the first distinction, it becomes interesting in cases where specific legal provisions
are interpreted in such a way that they apply next to the common law rule, but not instead of.
A restrictive interpretation takes the form of considering the specific provision, usually a
rather recent one, as a separate cause of action, leaving the more traditional one untouched.
Thus e.g., when the legislator introduced a rule limiting the unilateral termination of
distributorship contracts without compensation to cases of fundamental non-performance by
the distributor (Statute of July 27, 1961), case law decided"™® that nevertheless the common
law of contract could be invoked also where it permits the termination of the contract on the
basis of a pactumcommissorium@an explicit clause allowing termination in contractually
defined cases of non-performance). Moreover, the pactumcommissoriumnis not regulated by
the Civil Code, but a traditional institution of the common contract law. Such a restrictive
interpretation is a remnant of the traditional ius commungnot a result of modern purposive
theory of law.

As to the second distinction, I did already mention that some rules are more equal than
others. Some rules are clearly more resistant against change than others. Emotionally, they
seem to have some constitutional value, although formally clearly not. Thus in the past there
has been rather strong opposition against changing the traditional rule that property passes by

1% Cass. 27 May 1909, Pasl, 272.

"7 M.E. STORME, ‘Bedenkingen bij de door het Hof van cassatie gehanteerde wijze van rechtsvinding en
rechtsopvatting. Tegelijk een bijdrage tot de studie van een onderschatte rechtsbron: de traditie’, TPR 1995, (971
et seq), no. 23 et segand esp. 32. (also at http://www.storme.be/cassatie&traditie.html).

1% Cass. 19 April 1979, Arr 984 = BRH 1980, 44 noot F. MAUSSION.



mere agreement between the parties.'”” There is strong opposition against the abolition or

restriction of the reserved portion of an inheritance for the legitimate heirs (despite pleas for
the abolition by many ‘illuminated’ law professors (at least considering themselves
illuminated), the practitioners and the population remain firmly attached to the traditional
principle).

But there is even a more peculiar phenomenon: the symbolic value of some legal
principles leads to the denial of institutions, which do exist in Belgian law. The best examples
of this have to do with the principle of the numerusclaususof property rights. It is a firmly
established principle that our property law only recognizes the property rights created by law
and that parties cannot by contract create new forms of property rights. This principle
evidently does not preclude the legislator from introducing new property rights by Act of
parliament. Nevertheless, members of parliament sometimes argue that a proposed new rule
cannot create a new property right because of the numerusclausus And law professors
sometimes argue that it is impossible to introduce the trust as institution in Belgian law
because of the numerusclausus... The reasoning is manifestly incorrect, but nevertheless
translates some hidden formant of the law.

The emotional value of something like the numerusclaususprinciple also leads to the
denial of the proprietary nature of some rights which have been created by statute or are
recognized by case law and have all characteristics of a property right. A classical example is
the so-called retention right of a bailee who is in possession of a thing entrusted by his debtor
and in relationship to a debt of that debtor (debitumcumre iunctun). The legal effects of this
situation are in nearly all respects the same as those of a possessory pledge. Nevertheless,
contrary to e.g. Swiss law, Belgian authors continue to say that the right is not proprietary, but
merely personal although it has third party effects and can in most cases be opposed against
the ‘real” owner of the thing. Another example concerns a recently introduced institution,
namely certificates for shares; parliamentary comment states that the certificate holder has no
proprietary interest whatsoever in the shares for which certificates have been issued;
nevertheless the right of the certificate holder to convert the certificates into shares cannot
only be exercised against the issuer of the shares, but also against acquirers of the shares,
which implies that it is of a proprietary nature.

9. Some Concluding Remarks on the Concepts of Legal System and Legal Tradition
Is the concept of legal system an outdated concept? I do not think so, although it should be
qualified.

On the one hand, the notion of legal system has to be complemented by that of legal
tradition for 2 reasons. A first reason is that the concept of legal system alone hides part of the
reality of the law. There are legal formants not found in the formal sources of a legal system.
There are different elements of ‘tradition’ playing sometimes an important role. The boundaries
of traditions do not coincide with those of legal systems; there may be overlapping and
contradicting traditions within one legal system and across the borders of legal systems. A
revaluation of the notion of tradition protects us against the false idea that any legal rule is simply
at the disposition of the established powers. Also, the idea of an unwritten ancient constitution
could be very useful in our times to protect citizens again and again against abuse of power,
however democratic this power may have been acquired.

On the other hand, the idea of a legal system should not be thrown away, neither as an
analytical tool nor as a normative idea.

%% An older example can be found in the opposition against the Van Biervliet-draft, voiced with emotional
arguments (‘we will have to read Dutch and German law books instead of French ones”) in the Belg.Jud 1895,
(242) 254.



As an analytical tool, it helps us to remain aware of the fact that the openness of a legal
system for external input is to a very high degree dependent on internal factors. The internal
relations of power within a system determine which input from outside the system is accepted
and how it is treated, modified, and used. Thus, the extreme openness of the Belgian legal system
for international public law is in my view a symptom of a deep identity crisis of Belgium and a
way of seeking refuge against devolution (falling apart) in an international legal order, which can
nor should replace the national legal order. It evidently also is linked with the interests of some
persons, institutions or communities to maintain their position by calling in international rules.
To some extent also, the role of non-national law is the revenge of lawyers because politicians
have seized the national legal tradition and behaved as if anything in that tradition is modifiable
at their subjective will. Nevertheless, the remedy may be worse than the disease.

As a normative idea, the idea of legal system retains its value for several reasons. First of
all, striving for coherence in the law is an expression of the imperative of equal protection of
citizens; diverging rules for comparable situations have to be justified. Further, the idea of a legal
system is closely linked to the ideas of transparency and responsibility of law-making power. In
that sense, the idea of a legal system is closely linked to that of the nation-state. It centralizes
law-developing powers in order to exercise them more transparently and democratically. Surely,
there is no incompatibility between multilevel governance and democracy. The Swiss example
shows this clearly. But there is a very serious problem of democracy when supremacy is given to
rules formulated by non-elected instances developing some international law without being
accountable (and moreover escaping any taxation ...). This is even more the case when the
international law which is imposed is not the product of a common legal tradition, but in
essential aspects the negation of core traditions of nations, such as the denial of Europe’s
Christian tradition in the draft European constitution. Because, as US Supreme Court justice
Antonin Scalia has rightly stated, ‘a Constitutionservesto protect us from momentary
dominant opinions and not to impose them updn us

10. Annex — Questionnaire by H. Patrick Glenn

The topic of national legal traditions allows reflection on the concept of tradition as the
foundation of contemporary nation states. Positive legal theory has taught that the national
legal system is the preferred concept, and that national legal systems are complete and
mutually exclusive. They would rest on a sociological fact of general obedience (Hart) or on
a presumed Basic Norm (Kelsen). Yet the future of the state is today questioned, and the
concept of the national legal system is also challenged. To what extent, however, are state
structures and institutions not founded on current facts or presumptions, but on non-binding
persuasive authority in the form of legal tradition? This is suggested in Europe by the Treaty
of Amsterdam, which speaks of the ‘common constitutional traditions’ of the member States,
but the European example may be illustrative of a much wider phenomenon.

The concept of legal tradition would differ from that of a legal system in a number of
ways. Legal systems would be informed by systems theory, which defines systems as
bounded cadres within which the elements of the system are in interaction. Legal systems
thus do not overlap and are seen as mutually exclusive. Their relations have been seen
generally as conflictual, as suggested by the importance of the 19th and 20th century
discipline of the conflict of laws. Legal systems would also exist as simple facts, non-
normative in character, such that they do not create any obligation to obey the law. Legal
tradition, however, would be best seen as normative though non-binding information. A
living tradition is one in which the information of the tradition has been the object of
successful traditio or transmission, and which regenerates itself through conversion of
contemporary practice of the tradition into ongoing normative information. (See generally H.
P. Glenn, Legal Traditions of the World, 2nd ed. (2004), chapters 1 and 2; ‘La tradition



juridique nationale’, Rev.int. dr. comp. 2003, 263). The general notion of tradition
crystallizes, however, into many different and specific traditions. There are many traditions
in law, and the legal system itself may be seen as a particular tradition, the persuasive force of
which is now in decline. As the notion of a legal system declines, its traditional character
may come more into evidence and the state may be seen as resting generally on the concept of
tradition and only more specifically, and to a decreasing degree, on the concept of a legal
system.

Since a legal tradition is by nature open, and closure occurs only in the case of
particular traditions such as those of the national legal system, the national legal tradition is
one which in principle is open to different sources of law. The first avenue of enquiry is
therefore as to the different sources of persuasive authority which have been influential in the
establishment of different nation states. Is there such a thing as a common (public) law,
which undergirds all contemporary states, with only minor variations in its different national
crystallizations? Since the national tradition remains open, however, after constitution of a
particular state, to what extent is it the case that the contemporary state, founded on tradition,
remains open in some measure to different sources of law. This topic can be pursued in many
different areas of law and through different historical periods down to the present. Some of
the questions to be pursued might therefore be as follows:

i.  the multiplicity of sources of the original public and private law of the particular
nation state;

ii.  the extent of closure, or non-closure, of sources following state foundation (e.g.,
prohibition of citation of foreign or doctrinal sources of law);

iii. the extent to which the national legal tradition can be seen as ‘invented’ (on the notion
of invented tradition see E. Hobsbawm & T. Ranger (eds.), Thelnventionof Tradition
(Cambridge Univ. Press, 1983);

iv.  the extent to which each state is open to sources of public international law, even
when not formally ratified by the particular state;

v.  the extent to which national judicial practice is open to citation of foreign sources of
law, in whatever form;

vi.  whether particular forms of law are more, or less, subject to foreign or international
influence, eg, human rights jurisprudence, commercial law;

vii. the extent to which arbitration has effected an opening of sources of law on a given
national territory;

viii. the extent to which the particular national tradition is receptive to, and reconciled,
with, other legal traditions present on the national territory, such as aboriginal law or
the religious law of members of national minorities (see, for example, A. D. Renteln,
The Cultural Defence(New York: Oxford Univ. Press, 2004); A. Estin, ‘Embracing
Tradition: Pluralism in American Family Law’ (2004) 63 Maryland L. Rev.541);

ix. the extent to which citizenship receives less priority than residence in terms of
entitlement to state benefits;

X.  the extent to which national law is still influenced by particular forms of transnational
common law, such as that of the common law, or Pandectist doctrine, or hispanic
common law, or francophone droit commun, etc.



